August 25, 2019

Under Secretary James E. Hubbard, Natural
Resources and Environment
Department of Agriculture
1400 Independence Ave SW
Washington, DC. 20250
Jim.Hubbard@osec.usda.gov

Amy Barker, NEPA Services Group
USDA Forest Service
125 South State Street, Suite 1705
Salt Lake City, UT 84138

RE: USDA Forest Service Draft NEPA Rule Comments
Comments submitted through https://www.regulations.gov/comment?D=FS_FRDOC_00013222 [Tracking Number: 1k3-9bt3-js0r] and nepa-procedures-revision@fs.fed.us.
Dear Secretary Hubbard,
I am writing to comment on the proposed USDA NEPA rule that was published in the Federal
Register on June 13, 2019 (84 Fed. Reg. 27544-27559) with an amended closing date of August
26, 2019 as published in the Federal Register on August 9, 2019 (84 Fed. Reg. 39244).

Summary of Findings
The Federal Register Notice describes that the proposed rule would modernize the Agency's
NEPA processes. Instead of modernizing agency processes, I believe that the proposed rule
would result in the agency returning to the unproductive past practices of limited public
involvement and insufficient multiple use planning. Due to the extensive use of categorical
exclusions (CE), the outcomes of the proposed changes would not provide for, “The
management of all the various renewable surface resources of the national forests so that they
are utilized in the combination that will best meet the needs of the American people;… and
harmonious and coordinated management of the various resources, each with the other,
without impairment of the productivity of the land, with consideration being given to the
relative values of the various resources, and not necessarily the combination of uses that will
give the greatest dollar return or the greatest unit output.” (MUSYA)
I am concerned, in part, that the proposed rule would significantly degrade existing Primitive
and Semi-Primitive Non-Motorized Recreation Opportunity Spectrum (ROS) settings. I am
specifically concerned about the likely substantial impacts to National Scenic Trails from new
projects arising under this proposed rule. Section 7(c) of the National Trails System Act directs
land managers to guard against “incompatible” uses and activities along the trail that could
interfere with the “nature and purposes” for which the trail has been established. The Forest
Service must ensure that the purposes for which a designated area is established are realized.

The following photo is of a landscape at risk to inappropriate development (e.g., construction of
roads) if the proposed rule is implemented without changes. This area is along the Continental
Divide National Scenic Trail (CDNST) and is contributing to meeting a desired Semi-Primitive
Non-Motorized Recreation Opportunity Spectrum (ROS) setting and has very high scenic
integrity conditions.

Most of the CEs in the proposed rule are far-reaching. Take for example, the restoration and
resilience CE proposed as 36 C.F.R. § 220.5(e)(26). While this category of activity does seem to
be covered by CE 26, it is unfortunately couched within a restoration and resilience category
that is fraught with other problems. Categorical exclusion 26 would allow “restoration”
projects of up to 7,300 acres, up to 4,200 acres of which could include unqualified commercial
timber harvest, and significant road-building, so long as there is at least one “add on”
restoration activity. This seems to be a distortion of the intent of a “restoration” project.
Commercial timber harvests do not always have a primary purpose and need of increasing
forest health and resilience.
I believe that the proposed CE changes to Forest Service NEPA compliance procedures, in their
current form, will ultimately decrease efficiency and undermine public confidence in USDA
Forest Service decision-making. In brief, I am opposed to the proposed NEPA rule changes, in
their current form, because they:




Significantly diminish public oversight, input and involvement of project level decisions;
Do not adequately address SOPAs, their frequency of publication or publication of
proposed projects before decisions are made;
Allow for too much discretion by line-officers regarding eliminating or truncating the
public’s involvement in the management of the national forests;
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Fail to ensure that National Scenic and Historic Trails, National Recreation Areas,
National Monuments, National Scenic Area, and National Scenic Highway are recognized
and protected as Congressionally designated areas since they are not listed in
§ 220.5(b)(1)(iii) which will lead to many types of designated areas not being
appropriately considered when addressing extraordinary circumstances;
Allow for actions that will substantially degrade National Scenic Trail resources,
qualities, and values;
Establish that the responsible official is to determine, without any required analyses or
public involvement, as to whether a proposed action would have “likely adverse effects”
(proposed rule) instead of simply “potential effects” (existing rule) upon the described
extraordinary circumstances resource conditions;
Favor commercial visitor use over private use in Primitive and Semi-Primitive NonMotorized ROS settings where overall visitor use numbers may be limited;
Allow incompatible resource uses in Primitive and Semi-Primitive Non-Motorized ROS
settings;
Allow for degrading the scenic integrity of landscapes;
Reduce protections for Roadless Areas;
Encumber multiple use programs where lands/non-recreation special use permits are
issued;
Allow road building without appropriate analysis and public input;
Allow commercial/non-commercial timber harvests up to 4,200 acres with a CE; and
Inappropriately overrides permitting and resource management direction that is found
in the FSM and FSH Series 2000 National Forest Resource Management directives.

I urge the Forest Service not to proceed with the NEPA changes that are proposed. The
Department should recognize that the proposed NEPA Rule is no substitute for integrated
resource planning as implemented through the National Forest Management Act (NFMA),
designated area legislation guidance, related regulations, and the resource management
direction that is found in FSM and FSH Series 2000 National Forest Resource Management directives.
Instead of adopting the proposed NEPA processes, I ask that you seek appropriations to support
truly interdisciplinary planning teams for the purpose of addressing the complex issues of forest
and rangeland management in the face of climate change and other changed social and
ecological conditions. Monitoring and road and trail maintenance funds are also critical to
implementing adaptive management practices and sustaining system travel routes.
The comments that follow, as outlined in the table of contents, propose modifying the NEPA
rule special use permitting, forest health, transportation, and wildfire NEPA processes, to help
ensure that the recreation and other non-timber resources are appropriately addressed and
that congressionally designated area values are protected.
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Advance Notice of Proposed Rulemaking Comments
Agency Statement: The FR Notice describes that, “the Agency published an ANPR on January 3,
2018 (83 FR 302). The Agency received 34,674 comments in response to the ANPR, of which
1,229 were unique. Most of the unique comments expressed support for the Agency's effort to
identify efficiencies in the NEPA process. The unique comments in support of the ANPR all
generally acknowledged that there is room for increased efficiency in the Agency's NEPA
process. Some of these comments expressed unqualified support for increasing efficiency; other
comments supported the Agency's goals, but included caveats that these gains should not come
at a cost to public involvement or conservation of natural resources.”
Comments: The ANPR substantive unique comments that I submitted (Attachment A) were
not addressed in the preparation of the proposed rule. The following summarizes some of the
points made in the previous submittal; these points should be addressed in the drafting of the
final rule:


Agency statement: Processes and analysis requirements that can be modified, reduced,
or eliminated in order to reduce time and cost while maintaining science-based, highquality analysis; public involvement; and honoring agency stewardship responsibilities.
Comment: Current NFMA and NEPA processes can be efficient and effective when
planning teams are skilled and interdisciplinary. However, it is my observation that
planning for congressionally designated areas does not often lead to truly integrated
Forest Plans and these integration processes should be strengthened through the new
rule and directives. Efficiencies could be gained by working with the BLM to promulgate
NFMA and FLPMA regulations that were similar in nature using similar analysis
processes to the extent practicable.



Agency statement: Approaches to landscape-scale analysis and decision making under
NEPA that facilitate restoration of National Forest System lands.
Comment: I feel that efficiencies may be gained if FS-NFMA, BLM-FLPMA and NEPA
processes were more similar across agencies.



Agency statement: Classes of actions that are unlikely, either individually or
cumulatively, to have significant impacts and therefore should be categorically excluded
from NEPA's environmental assessment and environmental impact statement
requirements, such as integrated restoration projects; special use authorizations; and
activities to maintain and manage Agency sites (including recreation sites), facilities, and
associated infrastructure.
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Comment: The identification of, “Classes of actions that are unlikely, either individually
or cumulatively, to have significant impacts” should be based on an assessment of
previous NEPA findings and other assessments that meet the requirements of 40 CFR
1502.24 and should not be informed by any subjective opinions that may result from
this request for comments.
The Forest Service should take this opportunity to clarify direction found in the current
36 CFR 220 regulations. For example, revised regulations and directives should explain
the relationship between CE categories for proposed actions that are located in
congressionally designated areas (36 CFR 220.6(b)(1)(iii)). Regulations should require
that responsible officials assess how any proposed action may affect the purpose for
which a designated area is established, such as determining if the proposed action may
affect congressional area values as summarized below:
o
o
o
o
o
o
o


Wilderness—effects on Wilderness Character;
Wild and Scenic Rivers—effects on Outstandingly Remarkable Values;
National Scenic and Historic Trails—effects on nature and purposes, including
recreational, scenic, natural, historical, and cultural resource values;
National Recreation Areas—effects on outstanding outdoor recreation values;
National Monuments—effects on ecological, geologic, historical, cultural, scientific,
and recreational values;
National Scenic Area—effects on recreational and scenic values; and
Other designations—effects on significant characteristics and values.

Agency statement: Ways the Agency might expand and enhance coordination of
environmental review and authorization decisions with other Federal agencies, as well as
State, Tribal, or local environmental reviews.
Comment: I feel that that it may be beneficial if the Forest Service and BLM shared
similar planning and analysis processes to extent allowed by law. For example, it is not
necessary for the Forest Service to use the Scenery Management System and for the
BLM to use the Visual Resource Management system. Coordination with county
planning departments could also be expanded. For example, there would be efficiencies
if a county was not allowing for a new housing development with only a 50-foot setback
from NFS lands and not addressing fuel loads next to the development.
SOPA listings need to be improved to clearly articulate the preliminary issues, the
possible effects on designated areas, and include a location map and not just a legal
description (36 CFR 220.4(d)). In addition, SOPA listings should be found on only one
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Internet site instead of the two sites that are currently being utilized. The following
listings do not contain identical information for the same quarterly report:
o Project of interest is not listed: Official Public SOPA Notice https://www.fs.fed.us/sopa/components/reports/sopa-110212-2017-07.html#38
o Project of interest is listed: Unofficial Notice - http://data.ecosystemmanagement.org/nepaweb/current-sopa.php?forest=110212#8
General Observations: The following are observations regarding the current CE categories as
described below:


36 CFR 220.6 – An umbrella statement should describe that proposed actions must be
3 with the applicable land management plan and associated EIS.



36 CFR 220.1(b) – I believe that it is important to continue to clearly express the
hierarchical relationship between 40 CFR 1500 and 36 CFR 220; and as such, I support
the current guidance in 36 CFR 220.1(b).



36 CFR 220.6(e)(1)(i) – Constructing or reconstructing a trail to a scenic overlook should
include a maximum distance restriction as was found in previous CE directives.



36 CFR 220.6(e)(10) – The section should also described that a hazardous fuel
reduction project is not authorized to occur in —
o A component of the National Wilderness Preservation System;
o Federal land on which the removal of vegetation is prohibited or restricted by
Act of Congress or Presidential proclamation; or
o A Wilderness Study Area (16 U.S.C. 6512(d)(2)).



36 CFR 220.6(e)(15) – This direction for issuance of a new special use authorization
should clarify that permits previously issued under 36 CFR 220.6(d)(8) are not
applicable to this part.



36 CFR 220.6(e)(17)(i) – Direction to allow for constructing one mile of new road would
result in effects that should be addressed in an EA or EIS. This category should be
deleted unless mandated by law.
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Proposed NEPA Rule Descriptions and Comments
Agency Statement: The Agency describes reasons for modifying the 36 CFR 220 as, “increasing
efficiency of environmental analysis while meeting NEPA's requirements. The Forest Service is
not fully meeting agency expectations, nor the expectations of the public, partners, and
stakeholders, to improve the health and resilience of forests and grasslands, create jobs, and
provide economic and recreational benefits.”
Comment: The proposed rule does not meet the public expectations for managing the
land for integrated resource purposes. I believe that the proposed rule CE categories and other
provisions do not provide for adequate public involvement and analyses to protect the human
environment. Examples are that the proposed rule does not provide for improved recreational
benefits in more primitive Recreation Opportunity Spectrum (ROS) settings and in areas with
high scenic integrity.
Agency Statement: The Agency describes that it, “will continue to hold true to its commitment
to deliver to decision makers scientifically based, high-quality analysis that honors its
environmental stewardship responsibilities while maintaining robust public participation. These
values are at the core of the Forest Service mission and are compatible with gaining efficiency in
NEPA analysis and documentation.”
Comment: The final rule must ensure that NEPA is designed to promote consideration
of potential effects on the human environment that would result from proposed Federal agency
actions, and to provide the public and decision makers with useful information regarding
reasonable alternatives and mitigation measures to improve the environmental outcomes of
Federal agency actions. NEPA processes must ensure that the environmental effects of
proposed actions are taken into account before decisions are made and informs the public of
significant environmental effects of proposed Federal agency actions, promoting transparency
and accountability concerning Federal actions that may significantly affect the quality of the
human environment. NEPA processes must be consistent with 40 CFR § 1502.24 - Methodology
and scientific accuracy. NEPA reviews must continue to identify measures to avoid, minimize,
and mitigate adverse effects of Federal agency actions. Better analysis and decisions are the
ultimate goal of the NEPA process.
In addition, the final NEPA rule must be drafted to avoid trumping special use, lands, and
resource management direction that is found in the FSM and FSH Series 2000 National Forest
Resource Management directives.
Agency Statement: The Federal Register Notice describes that, “additionally, the Agency has a
backlog of more than 5,000 applications for new special use permits and renewals of existing
special use permits that are awaiting environmental analysis and decision. On average, the
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Forest Service annually receives 3,000 applications for new special use permits. Over 80 million
acres of National Forest System (NFS) land are in need of restoration to reduce the risk of
wildfire, insect epidemics, and forest diseases.”
Comment: Does the 80 million acres cited include only NFS lands where desired
conditions warrant Forest Service intervention? Many NFS lands are at or have exceeded visitor
use capacity and would not support additional permitted service-days. In addition, areas with
established Primitive or Semi-Primitive Non-Motorized ROS class desired conditions should not
utilize vegetation management and restoration practices that require that roads to be
constructed or reconstructed.
The Forest Service has not addressed the underlying issues with issuing and reissuing nonrecreation (lands) special use permits. Non-recreation special use permits are often limited by
the ability to perform monitoring that is needed to ensure compliance with the permit terms
and conditions. In addition, these permits often encumber lands preventing multiple use
management.
I disagree with the agency’s subjective assessment of possible individually or cumulatively
effects that would result from the proposed CE (e)(3). The agency suggests that every special
use authorization, of any kind, that disturbs 20 non-contiguous acres of land or less does not
result individually or cumulatively in significant effects on the human environment. The idea
that there are not individually or cumulatively effects isn’t plausible. Combined with the 20
acres of land that could be disturbed, proposed CE (e)(3) is likely to encompass numerous
projects with individually and cumulatively significant impacts.
Agency Statement: The Notice describes that, “increasing the efficiency of environmental
analysis would enable the Agency to do more to increase the health and productivity of our
national forests and grasslands and be more responsive to requests for goods and services. The
Agency's goal is to complete project decision making in a timelier manner, improve or eliminate
inefficient processes and steps, and, where appropriate, increase the scale of analysis and the
number of activities in a single analysis and decision…”
Comment: The proposed rule identifies resource planning priorities that would be more
appropriately addressed following planning processes (36 CFR 219 including FSH 1909.12
23.23a) instead of the proposed NEPA processes. The proposed rule should have recognized
that the regulation would likely degrade scenic integrity and ROS settings in more primitive ROS
settings (i.e., Primitive and Semi-Primitive ROS classes). Site-specificity must not be abandoned
by the desire to increase the scale of the analyses.
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Agency Statement: The FR Notice describes that the proposed rule would, “modernize the
Agency's NEPA policy by incorporating lessons learned and experience gained over the past 10
years and early decades.”
Comment: Instead of “modernizing” the Agency’s NEPA policy, I believe that the
proposed rule would diminish the role of NEPA in decision making. The rule as proposed would
reduce public participation and inappropriately lead to decisions that are based on only
programmatic (and often outdated) information to inform site-specific decisions, which is
inconsistent with NEPA requirements for site-specific analyses and disclosure.
Any modifications to 36 CFR 220 should be based in part on NEPA decisions that are less than 5
years old and on Forest Plans that provide for integrated resource management as described in
the 2012 Planning rule and directives (36 CFR 219 and FSH 1909.12). If the EIS concerns an
ongoing program, EISs that are more than 5 years old should be carefully reexamined to
determine if the criteria in Section 1502.9 compel preparation of an EIS supplement.
Each Forest Plan is programmatic in nature, meaning that they do not resolve conflicts about
site-specific actions and impacts. With varying levels of detail and clarity, forest plans therefore
contain explicit commitments to conduct future analysis with public involvement. Future sitespecific analysis and public participation isn’t offered gratuitously, nor is it simply a matter of
NEPA compliance; it is understood to be critical to meeting the requirements of NFMA and
other environmental laws, including staged decision making to meet the comprehensive
planning requirements of the National Trails System Act. Project-level proposals should not be
considered as being consistent with a Forest Plan where a Forest Plan has not provided for
integrated resource management of a National Scenic Trail, nor would it be appropriate for a
NEPA document to tier to a Forest Plan associated EIS where the EIS has not addressed the
requirements of the National Trails System Act.

Section-by-Section Review of Proposed NEPA Rule Changes
Section 220.1 – Purpose and Scope
Agency Statement: The FR Notice describes scope as, “This part supplements and does not
lessen the applicability of the CEQ regulations, and is to be used in conjunction with the CEQ
regulations and USDA regulations at 7 CFR part 1b.”
Comment: This direction must be retained in the final rule, since the existing and
proposed 36 CFR 220 regulations do not always reflect the intent and all of the parts of the 40
CFR 1500 regulations. I do recommend, however, strengthening this part by adding that if
there is any conflict between the CEQ regulations and FS NEPA regulations the CEQ regulations
control.
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Section 220.3 - Definitions
Agency Statement: The FR Notice describes that, “The proposed rule would add a definition to
this section for condition-based management. Condition-based management is defined as a
system of management practices based on implementation of specific design elements from a
broader proposed action, where the design elements vary according to a range of on-theground conditions in order to meet intended outcomes. Condition-based management is not a
new management approach for the Forest Service, but the Agency proposes to codify it based
on existing practice to provide clear, consistent direction on its use, and to encourage more
widespread use….”
Comment: I am opposed to the condition-based management if the Forest Service
intent is to allow for actions to be approved based on only programmatic analyses and
disclosures. Project decisions must be based on site-specific conditions and proactive public
involvement and opportunity to comment. Avoid allowing processes that would allow for
check-lists instead of actual effects analyses. Analyses must meet the requirements of 40 CFR
1502.24 - Methodology and scientific accuracy.

Section 220.4 - General Requirements
Agency Statement: The FR Notice describes that, “Paragraph (c) states the responsible official's
obligation to coordinate and integrate the NEPA review with agency decision making, and lists
requirements for meeting that obligation. The proposed rule would add “Leading the proposal
development and environmental analysis process, to ensure a focused approach” as the first
item in the list and renumbers the existing items that follow. This addition emphasizes the
importance of the responsible official's active, engaged, and focused involvement in the NEPA
process.”
Comment: Is it really the intent for the Secretary to require that a responsible official focus on
NEPA processes and timelines, while addressing as secondary priorities wildfires, floods, and
other urgent tasks?
This direction does not appear to be appropriate for a NEPA rule. The responsible
official must be allowed to address issues that surface during the planning process and not be
constrained by preconceived notions of issues and concerns. This is especially true where an
Interdisciplinary Team does not have journeyman level resource specialists to provide for
appropriate analyses of congressionally designated area, fish, wildlife, recreation, scenery, soil,
water, and range issues and concerns. In these situations, the responsible official should be
encourage to learn from informed public input.
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Agency Statement: The FR Notice describes that, “The proposed rule would combine and revise
paragraphs (d) and (e), resulting in a new paragraph (d), Scoping and Public Notice. These
revisions reflect the Agency's proposed approach to scoping and public engagement. Paragraph
(d) would maintain the Agency's requirement to provide public notice, through the Schedule of
Proposed Actions, of all proposed actions that will be documented with a decision memo, EA, or
EIS….”
Comment: NEPA regulations must not only require that a project be identified in a
SOPA listing, but also provide for a commenting period that is open after publishing the listing.
It is my experience that some projects are only scoped locally and then posted in a SOPA listing
after the comment period has closed; this superficial scoping approach is inconsistent with the
requirement of 40 CFR 1501.7 – Scoping.
The proposed rule removes important provisions of the existing rule when it comes to
determining the existence of extraordinary circumstances (§ 220.5(a-c)). Specifically, the
responsible official must now determine whether a proposed action has “likely adverse effects”
(proposed rule), instead of merely “potential effects” (existing rule), upon the listed resource
conditions. What's worse is that the responsible official is no longer presumed to necessarily
have the benefit of scoping comments in order to make that determination. The phrase “based
on scoping” has been removed from the existing rule and replaced with a mere SOPA (Schedule
of Proposed Actions) notice. The SOPA is much too abbreviated and too infrequent to be useful
as a scoping mechanism. Proposed projects are often not posted in a timely manner, some are
not even posted on the SOPA, and some are posted mid-quarter; it is unreasonable to expect
the public and partners to review SOPAs daily to track proposed projects and forest
management. In the newly proposed rule, additional public engagement activities beyond the
SOPA are not required for CEs, and this is unacceptable.
The final NEPA rule must explain the intent of describing that, “A Forest Service document that
provides public notice about those proposed Forest Service actions for which a record of
decision, decision notice, or decision memo would be or has been prepared (emphasis added).”
It should be made clear in the final rule that the first SOPA notice for a proposed action cannot
occur after a decision has already been made. In addition, SOPA listings need to be improved
to clearly articulate the preliminary issues, the possible effects on designated areas, and include
a location map and not just a legal description. The map should display the location of any
designated area that is in the vicinity of the proposed action. This is especially true for National
Scenic Trails, which have often not been identified on project maps.
Agency Statement: The FR Notice describes that, “The proposed rule outlines an approach for
“right-sizing” the public engagement and scoping processes to each proposed action. The
proposed rule language aligns with additional guidance being added to the draft directives,
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specifically in the Forest Service Handbook. This guidance encourages early and ongoing
engagement with the public and other external partners (such as other Federal agencies, Tribes,
States, and local governments) that is not limited to a single NEPA process.”
Comment: The “right-sizing” idea is ambiguous and should be dropped from the final
rule and forthcoming NEPA directives.1 CEQ guidance found in 40 CFR Parts 1500-1508
adequately describe required public involvement processes. The agency should provide
guidance that guards against CEs thwarting NEPA's environmental stewardship goals through
compromising the quality and transparency of agency environmental review and decisionmaking, as well as by compromising the opportunity for meaningful public participation and
review.
I disagree with the Forest Service opinion that such “increased discretion and flexibility” would
provide more transparency to the public in agency decision making. To the contrary, such
added discretion and flexibility would likely bring with it a great potential for an abuse of
discretion by allowing individual agency line officers to define what type of projects carry
“greater public interest.” If the proposed rule public involvement processes are implemented, I
predict that the public will be asking that local officials maintain project mailing lists for
notifying the public of proposed actions.
Agency Statement: The FR Notice describes that, “The proposed rule would add a new
paragraph (i), Determination of NEPA Adequacy. This paragraph outlines a process for
determining whether a completed Forest Service NEPA analysis can satisfy NEPA's requirements
for a subsequent proposed action. The process requires the consideration of the following
factors: The similarity between the prior decision and the proposed actions, the adequacy of the
range of alternatives for the proposed action, any significant new circumstances or information
since the prior decision, and the adequacy of the impact analysis for the proposed action….”
Comment: I believe that the process described as a, “Determination of NEPA Adequacy”
is inconsistent with the requirements of the National Environmental Policy Act and 40 CFR
1500-1508. A DNA is not a NEPA document and cannot contain analysis that the agency is
required to conduct pursuant to NEPA processes. A Determination of NEPA Adequacy would
not be available for public comment or objection. Providing conclusory statements that the
existing analysis was adequate and there was no new information that would change the
analysis would not address current geographic or site-specific conditions. In addition, just
stating that direct, indirect, and cumulative impacts are similar and essentially unchanged from
those considered in other analyses does not result in taking a hard look at the proposed action

1

Revised NEPA directives must be promulgated following 36 CFR 216 processes.
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and alternatives. Because the Forest Service rarely monitors the actual effects of its decisions,
it is unlikely that the agency can rationally conclude that future projects will have no
environmental impacts.
Agency Statement: The FR Notice describes that, “The proposed rule would also add a new
paragraph (l) on supplementation and new information, specifying when supplements are
required.”
Comment: I believe that the Forest Service NEPA regulations should provide for a public
opportunity to request that the agency prepare a Supplemental Information Report when new
information, policy, or changed conditions exist. Draft Supplement Information Reports should
be available for a public opportunity to review and comment.
Summary of the § 220.4 discussion: Removing scoping requirements for CEs would eliminate
early public involvement for affected projects. A shift to the use of CEs for the majority of
vegetation management projects not only would eliminate early public involvement, but also it
would eliminate public involvement altogether. Such a shift would also foreclose the
consideration of alternative locations for action, and it would encourage ad hoc decision
making—doing the things that are easy to approve rather than the things that would make
progress toward all of the desired conditions for the planning area. Condition-based decisions
and DNAs would deprive the public of a meaningful chance to comment on impacts unique to a
specific site or suggest alternative locations for the action. These practices should not be
implemented.

Clarifications Regarding Categorical Exclusions
General Comment: I recommend that the agency provide examples of where CE processes do
not apply. For example, to address new uses such as whether or not to allow e-Bikes (electric
bikes) on NFS trails, § 220.5 could describe that, “A proposed action that would allow the use of
a new class of vehicle must be addressed through appropriate 36 CFR 212, 36 CFR 216, 36 CFR
219, and EA/EIS processes and not through the provisions of § 220.5. In addition, the action
must be consistent with any statutorily area (aka designated area) requirement if the statutorily
area may be affected by the proposal. Statutorily areas include: National Heritage Area,
National Monument, National Recreation Area, National Scenic Area, National Scenic Trail,
National Historic Trail, Wild and Scenic River, Wilderness, and Wilderness Study Area. The
purposes and policy for designated areas are found in FSM 2320, FSM 2350, and FSM 2370.”
As with all recreational use, the agency should address existing and new recreational use
following the principles described by the Interagency Visitor Use Management Council –
https://visitorusemanagement.nps.gov/.
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Agency Statement: The FR Notice describes that, “The proposed rule would clarify in paragraph
(a) that a proposed action may be categorically excluded if it is within one or more of the
categories listed in 7 CFR part 1b.3, 36 CFR 220.5(d), or 36 CFR 220.5(e). Categorical exclusions
are categories of actions that normally will not result in individual or cumulative significant
impacts on the quality of the human environment and, therefore, do not require analysis or
documentation in either an EA or EIS (40 CFR 1508.4). Where a proposed action consists of
multiple activities, and all of the activities that comprise the proposed action fall within one or
more CEs, the responsible official may rely on multiple categories for a single proposed action.
This approach shall not be used to avoid any express constraints or limiting factors that apply to
a particular CE. This clarification to paragraph (a) is consistent with CEQ's definition of CEs as
categories of actions that do not individually or cumulatively have a significant effect on the
environment….”
Comment: This description is either inaccurate, confusing, or both. The final rule must
clearly state that all of the connected actions related to a project must be part of one or more
CE categories before that proposed action can be exempt from EA/EIS processes. Citing a
specific CE category may not be used if broader and cumulative effects resulting from the
proposal would normally require an EA or EIS. The final rule must not encourage segmentation
of projects, allowing the use of multiple CEs to approve “a single proposed action when a single
category does not cover all aspects of the proposed actions.”
The final rule must address the main resource issues being addressed and not point to only an
infrastructure CE category as justification to avoid an EA/EIS. For example, where a project is
proposing to modify recreation opportunities through a trail construction action, the primary
focus of any NEPA analysis should address the recreation resource, while also addressing
impacts of the construction activities. Citing a trail construction CE category to approval of a
recreation management action is inappropriate.
Agency Statement: The FR Notice describes that, “The proposed rule would adjust and refine
instructions for evaluating extraordinary circumstances. The proposed rule would revise the list
of resource conditions to be considered in determining whether extraordinary circumstances
warrant analysis and documentation in an EA or EIS… The proposed rule also would add wild
and scenic rivers to the list of Congressionally designated areas in § 220.5(b)(1)(iii), and move
potential wilderness areas from (b)(1)(iv) to (b)(1)(iii) to add it to the list of Congressionally
designated areas. The proposed rule would revise § 220.5(b)(1)(iv) to include roadless areas
designated under 36 CFR part 294, including Idaho and Colorado Roadless Areas. In
§ 220.5(b)(2), the proposed rule would clarify the degree of effects threshold for determining
whether extraordinary circumstances exist. The proposed rule explains that extraordinary
circumstances exist when there is a cause-and-effect relationship between the proposed action
and listed resource conditions, and the responsible official determines that there is a likelihood
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of substantial adverse effects to the listed resource conditions. Additionally, the proposed rule
explains that when evaluating extraordinary circumstances, the responsible official may also
consider whether the long-term beneficial effects outweigh short-term adverse effects….”
Comment: I believe that the agency should retain the extraordinary circumstances
direction that is found in current regulation 36 CFR 220.6(b)(2): “The mere presence of one or
more of these resource conditions does not preclude use of a [CE]. It is the existence of a causeeffect relationship between a proposed action and the potential effect on these resource
conditions, and if such a relationship exists, the degree of the potential effect of a proposed
action on these resource conditions that determines whether extraordinary circumstances exist”
and 36 CFR 220.6(c): “If the responsible official determines, based on scoping, that it is
uncertain whether the proposed action may have a significant effect on the environment,
prepare an EA. If the responsible official determines, based on scoping, that the proposed action
may have a significant environmental effect, prepare an EIS.”
Instead of the proposed guidance, the Forest Service NEPA rule must not undermine CEQ
regulation 40 CFR 1508.4, which describes that, “Any procedures under this section shall provide
for extraordinary circumstances in which a normally excluded action may (emphasis added)
have a significant environmental effect.” Any “may” effect must be addressed through EA/EIS
processes and not through undisclosed responsible official steps to arrive at a likelihood of
substantial adverse effects determination.
The role of the responsible official as described in the proposed regulation should be excluded
from the description or at least add that such potential effects determinations must be
supported with a documented interdisciplinary analyses of the affected resources and
designated area purposes.
The revised NEPA regulations must explain the relationship between CE categories for proposed
actions that may affect congressionally designated areas (36 CFR 220.6(b)(1)(iii)). Regulations
should require that the responsible officials assess how any proposed action may affect the
purpose for which a designated area is established, such as determining if the proposed action
may affect congressional area values such as those described below:
National Scenic Trails—effects on nature and purposes, including recreational, scenic,
natural, historical, and cultural resource values;
o Wild and Scenic Rivers—effects on Outstandingly Remarkable Values; and
o Wilderness—effects on Wilderness Character.
o

The Forest Service NEPA regulations currently provide important and necessary procedural
protections for roadless and wilderness-eligible lands. First, the regulations list “inventoried
roadless areas” and “potential wilderness areas” as resource conditions that should be
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considered in determining whether extraordinary circumstances related to a proposed action
warrant further analysis and documentation in an EA or an EIS. Second, the regulations include
“proposals that would substantially alter the undeveloped character of an IRA or a PWA” within
the “classes of actions normally requiring EISs.” I am opposed to the proposed rule’s narrowing
or elimination of these two important procedural safeguards. These national forest wildlands
possess exceptional ecological and social values that should continue to be recognized and
carefully evaluated in the NEPA process. The agency should retain and strengthen existing
protections for IRAs, PWAs, and other roadless and wilderness-eligible areas.
National Scenic Trails need to be added to the list of congressionally designated areas. This is
needed, in part, for these designated areas are often overlooked in current NEPA analyses. For
National Scenic Trails, the responsible official (FSM 2353.04) must recognize the requirements
of the National Trails System Act which states in Section 7(a)(2), “Pursuant to section 5(a), the
appropriate Secretary shall select the rights-of-way for national scenic and national historic
trails and shall publish notice thereof of the availability of appropriate maps or descriptions in
the Federal Register….” Other sections of the Act provide additional important guidance that is
associated with the selection of the rights-of-way, planning, and management of a National
Scenic Trail, including direction stating: (1) Locating the National Trail rights-of-way, “to
provide for maximum outdoor recreation potential and for the conservation and enjoyment of
the nationally significant scenic, historic, natural, or cultural qualities of the areas;” (2)
“Avoiding, to the extent possible, activities along the National Scenic Trail that would be
incompatible with the purposes of the National Scenic Trail for which it was established;” and
(3) “National scenic or national historic trails may contain campsites, shelters, and relatedpublic-use facilities. Other uses along the trail, which will not substantially interfere with the
nature and purposes of the trail, may be permitted by the Secretary charged with the
administration of the trail.” Also, the selection of the rights-of-way must be consonant of the
implications of guidance found in the National Trails System Act (NTSA) Section 7(b), 7(d), 7(e),
7(f), and 7(k). Furthermore, the responsible official must address the guidance found in a
National Scenic Trail comprehensive plan.
The existence of congressionally-designated trails and selected rights-of-way constitutes an
“extraordinary circumstance” if a project may affect the nature and purposes for which the
National Trail was designated. These types of proposed actions must be thoroughly analyzed
with opportunity for public comment. To provide for the nature and purposes of the National
Trail, several location and management factors should be considered; such as and where
reasonable to do so, rights-of-way should be located in more primitive ROS classes; once
located the management of the rights-of-way should provide for a Primitive or Semi-Primitive
Non-Motorized experience to the extent practicable. In addition, National Scenic Trail travel
ways are a concern level-1 travel route and scenic management objectives of high or very high
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must be met. The boundary of the rights-of-way should follow topographic features to the
extent possible, while being at least one-half mile wide on each side of the established and
potential locations of the National Trail travel routes. This is based on ROS criteria that
identifies remoteness for a Semi-Primitive Non-Motorized setting as: An area at least 1/2-mile
but not further than 3 miles from all roads, railroads or trails with motorized use. More than 3
miles would tend to classify the area as Primitive which is another desirable setting.2 The
Forest Service Scenery Management System identifies that the middleground begins at 1/2-mile
of the travel route.3 A National Scenic Trail congressionally designated area should normally be
the Federal land within the extent of the selected rights-of-way (FSH 1909.12 Part 24.43).
The National Trails System Act restricts the removal the vegetation through CE processes. The
Healthy Forests Restoration Act (HFRA), 16 U.S.C. 6511 to 6518, as amended through P.L. 115141, authorizes management actions to address certain vegetation issues…






Section 603 states that an insect and disease project may be categorically excluded from
documentation in an environmental assessment or an environmental impact statement
and exempt from pre-decisional objections. However, section 603 categorical exclusion
may not be used in areas where vegetation removal is restricted.
WILDFIRE RESILIENCE PROJECTS, Section 605(c) Limitations part (4) describes that,
“EXTRAORDINARY CIRCUMSTANCES.—The Secretary shall apply the extraordinary
circumstances procedures under section 220.6 of title 36, code of Federal regulations
(or successor regulations), when using the categorical exclusion under this section.
Section 605(d) Exclusions.— This section does not apply to—
(1) A component of the National Wilderness Preservation System;
(2) Any Federal land on which, by Act of Congress or Presidential proclamation, the
removal of vegetation is restricted or prohibited;
{The NTSA, Section 7(c), restricts the removal of vegetation to only those actions that
would not substantially interfere with the nature and purposes of a National Scenic
or Historic Trail.};
(3) A congressionally designated wilderness study area; or
(4) An area in which activities under subsection (a) would be inconsistent with the
applicable land and resource management plan.

2

FSM 2310.3 – Policy. 1. Use the ROS to establish planning criteria, generate objectives for recreation, evaluate
public issues, integrate management concerns, project recreation needs and demands, and coordinate
management objectives. 2. Use the ROS system to develop standards and guidelines for proposed recreation
resource use and development… FSM 2311.1 – Reference: ROS User Guide.
3
Landscape Aesthetics, A Handbook for Scenery Management, Agricultural Handbook Number 701
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The following photo displays a typical lodgepole pine stand that has regenerated after being
affected by bark beetles. This stand is located in a Semi-Primitive Non-Motorized ROS setting,
which would be degraded if road construction occurred within the area. Any proposed road
construction and timber production of this and similar Primitive and Semi-Primitive NonMotorized areas must follow EIS/EA procedures.

The proposed CE categories are not a substitute for integrated resource management that
instead should occur through forest planning processes. Addressing congressionally designated
area needs must follow processes identified in the designated area legislation and the NFMA
regulations.
I am opposed to allowing for the responsible official to use CE extraordinary circumstances
processes to consider whether the long-term beneficial effects outweigh short-term adverse
effects. Instead, such resource beneficial effects determinations must be addressed through
integrated land management planning, natural resource policy direction, and EA/EIS processes.
Any such analysis must meet the requirement of 40 CFR 1502.24.

Changes to Existing CEs and Proposed New CEs
Agency Statement: The FR Notice describes that, “The Forest Service is uniquely situated when
compared to other Federal agencies in terms of using CEs to satisfy NEPA's procedural
requirements. The Forest Service manages the National Forest System to sustain multiple uses
of its renewable resources in perpetuity while maintaining the long-term health and productivity
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of the land. To achieve this goal, each unit of the National Forest System is managed according
to a land management plan...
Each Forest Service proposed action, including those authorized with a categorical exclusion,
must be consistent with the applicable land management plan (16 U.S.C. 1604(i)). Forest Service
proposed actions, including those authorized with a CE, are developed using an interdisciplinary
approach to identify design features to limit adverse environmental effects; ensure consistency
with land management plans; and take into account applicable plan goals, objectives, and
desired conditions, and other applicable laws, regulations, and policies…
Categorical exclusions do not apply where there are extraordinary circumstances in which a
normally excluded action may have a significant environmental effect (40 CFR 1508.4). Nor do
these administratively established CEs represent a final determination of the level of NEPA
review to be undertaken, as the responsible official still retains discretion to prepare an EA or
EIS. Activities conducted under these CEs must be consistent with Agency procedures and
applicable land management plans, and must comply with all applicable Federal and State laws
for protecting the environment…
In accordance with CEQ's 2010 guidance memorandum, the Forest Service reviewed and
analyzed past actions, including their supporting NEPA documentation, to develop initial
outlines of potential new CEs. The Agency convened discussions on the proposed CEs with
Agency leaders and subject matter experts to further refine the proposals... Based on its review
of all the information provided, the Forest Service believes that actions covered by the proposed
CEs would not individually or cumulatively have significant effects on the human environment,
as defined at 40 CFR 1508.27….”
Comments: The Forest Service proposed modifications to 36 CFR 220 would change many
existing National Forest planning processes that would result in circumventing environmental
laws. Broad development oriented CE categories is no substitute for addressing integrated
resource management. Many Forest Plans need to be amended or revised to address new
information and changed conditions.
I support the commitment that, “Activities conducted under these CEs must be consistent with
Agency procedures and applicable land management plans, and must comply with all applicable
Federal and State laws for protecting the environment.” For clarity, the final rule should
describe for every CE category where applicable that, “The proposed action, activity, or use
must be consistent with all applicable Federal and State laws for protecting the environment,
the applicable land management plan, and associated guidance that is found in the FSM and
FSH Series 2000 National Forest Resource Management directives.”
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The Forest Service describes a unique situation and potential advantage of land management
planning where plans are adopted following both NFMA and NEPA processes. In addition, the
Forest Service should have described the need to address the integration requirements of
congressionally designated area legislation. In the case of National Scenic Trails, the agency is
required to address the overlay of management direction described in the National Trails
System Act to select the rights-of-way for each National Scenic Trail and protect the nature and
purposes of the designated area. The National Trails System Act and Wild and Scenic Rivers Act
provide another layer of planning through the required development of comprehensive plans.
A comprehensive plan addresses the management, development, and use of a National Scenic
Trail. A comprehensive plan includes, in part, objectives and practices to be observed in the
management of a National Scenic Trail, including the identification of all significant natural,
historical, and cultural resources to be preserved, an identified carrying capacity, an acquisition
or protection plan, and general and site-specific development plans. A comprehensive plan is
complete when programmatic and site-specific planning elements have been addressed. In
addition, many existing Forest Plans, except for the Appalachian National Scenic Trail, have
failed to protect National Scenic Trails rights-of-way (NTSA, Section 7(a)(2)) with plan
components that provide for the nature and purposes of each National Scenic Trail.
In order to accurately assess cumulative impacts along National Scenic Trails, the assessment
must identify past, present, and reasonably foreseeable future actions that affect the same
resources as the proposed action or alternatives. Past, present, and reasonably foreseeable
future actions are not limited to agency actions, but could be actions taken or proposed by any
federal, state, or local government or a private entity, and are actions that are not included in
the proposal or alternatives under consideration. To be considered under the cumulative
analysis section of the EA or EIS, past actions should have ongoing impacts that are presently
occurring. Reasonably foreseeable future actions include those federal and non-federal
activities not yet undertaken, but sufficiently likely to occur, that a decision maker should take
such activities into consideration in reaching a decision. This includes, but is not limited to,
activities for which there are existing decisions, funding, or proposals. Reasonably foreseeable
future actions do not include those actions that are highly speculative or indefinite. It is
important to note that past, present, and reasonably foreseeable future actions are limited to
human actions, meaning they are attributable to specific individuals or entities. Naturally
occurring incidents, such as insects and disease infestations, are not actions per se and
therefore the effects of these types of incidents should be considered as part of the affected
environment rather than as part of a cumulative impact analysis.
My subject matter expertise in wildland recreation and designated area programs is extensive
and includes natural resource planning and management, designated area protection, and
recreation management and planning. Based on this experience and the review of the
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proposed rule, I expect that the proposed actions undertaken through proposed CEs e(24),
e(25) and e(26) would individually and cumulatively have significant environmental effects. The
proposed activities would likely degrade Primitive and Semi-Primitive Non-Motorized ROS
settings and substantially interfere with the nature and purposes of National Scenic Trails. The
current status of meeting the requirements of the National Trails System Act for the
Continental Divide National Scenic Trail (CDNST) is summarized in Appendix B.

Section 220.5(d) - Categories of Actions for Which a Project or Case File and
Decision Memo Are not Required
Agency Statement: The Department did not review CE category 220.5(d)(2)(vi) – Establishing
procedures for amending or revising forest land and resource management plans.
Comment: NFMA planning rule procedures need to continue to be associated with EIS
processes. The revised NEPA rule should require a preparation of an EIS for establishing
procedures for amending or revising forest land and resource management plans. The current
planning rule PEIS offered alternative rule proposals and helped define the intent of the final
rule direction. For example, the PEIS describes that, “…recreation planning and management
tools that shape the recreation program include the Recreation opportunity spectrum (ROS)
[and] Scenery management system… These tools are used to define existing conditions,
describe desired conditions, and monitor change. These tools, along with overarching guidance
at the national, Department, and Agency levels, serve as the context by which individual
national forests and grasslands engage with their communities. In doing so, the unit’s
recreation-related and amenity-based assets are considered and integrated with a vision for the
future that is sustainable and that the unit is uniquely poised to provide. As the current planning
rule procedures related to recreation are quite general, these tools contribute to consistency in
recreation planning across NFS units. The recreation opportunity spectrum has been an
effective land management planning tool since 1982. The recreation opportunity spectrum is a
framework for identifying, classifying, planning, and managing a range of recreation settings.
The setting, activity, and opportunity for obtaining experience are arranged along a spectrum of
classes from primitive to urban. In each setting, a range of activities is accommodated. For
example, primitive settings accommodate primarily non-motorized uses, such as backpacking
and hiking; whereas roaded settings (such as roaded natural) or rural settings accommodate
motorized uses, such as driving for scenery or access for hunting. Through this framework,
planners compare the relative tradeoffs of how different patterns of settings across the
landscape would accommodate (or not accommodate) recreational preferences, opportunities,
and impacts (programmatic indirect environmental effects) with other multiple uses. The
scenery management system provides a vocabulary for managing scenery and a systematic
approach for determining the relative value and importance of scenery in an NFS unit. The
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system is used in the context of ecosystem management to inventory and analyze scenery, to
assist in establishment of overall resource goals and objectives, to monitor the scenic resource,
and to ensure high-quality scenery for future generations” (Forest Service Planning Rule, PEIS,
page 209).
Agency Statement: The FR Notice describes that, “Proposed new CE (d)(12) would cover the
issuance of a new authorization or amendment of an existing authorization for activities that
occur on existing roads or trails, in existing facilities, or in areas where activities are consistent
with the applicable land management plan or other documented decision. In the Agency's
experience, the potential for special uses to have significant effects on the human environment
is generally avoided when special uses occur on existing NFS roads or NFS trails, in existing
facilities, or in areas where activities are consistent with the applicable land management plan
or other documented decision.”
Comment: The proposed CE category fails to address recreational use capacity issues
within Primitive and Semi-Primitive Non-Motorized ROS settings. The allocation of available
user days to outfitted and non-outfitted publics must be addressed through forest planning and
EA/EIS processes and not through CE short-cuts. The direction that states, “or other document
decision” is over reaching and should be deleted.
If CE (d)(12) category is to be included in the final rule, than the rule must include the direction
that is found in FSH 2709.14 part 53.1f, which describes Needs Assessment, Resource Capacity
Analysis, and Allocation of Use policy and guidance. This would ensure that the NEPA
regulation doesn’t trump the FSH direction due to established rules of hierarchy of authority.

Section 220.5(e) - Categories of Actions for Which a Project or Case File and
Decision Memo Are Required
Agency Statement: The FR Notice describes that, “A supporting record is required and the
decision to proceed must be documented in a decision memo for the categories of action in
paragraphs (e)(1) through (28) of this section. As a minimum, the project or case file should
include any records prepared, such as: The names of interested and affected people, groups,
and agencies contacted; the determination that no extraordinary circumstances exist; a copy of
the decision memo; and a list of the people notified of the decision.
(1) Construction and reconstruction of trails. Examples include, but are not limited to:
(i) Constructing or reconstructing a trail to a scenic overlook, and
(ii) Reconstructing an existing trail to allow use by individuals with disabilities…
(3) Approval, modification, or continuation of special uses that require less than 20 acres
of NFS lands. Subject to the preceding condition, examples include but are not limited to: …
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(iv) Approving the use of land for a 40-foot utility corridor that crosses four miles
of a national forest; …
(6) Timber stand and/or wildlife habitat improvement activities that do not include the
use of herbicides or do not require more than 1 mile of low standard road construction; …
(8) Short-term (1 year or less) mineral, energy, or geophysical investigations and their
incidental support activities that may require cross-country travel by vehicles and equipment,
construction of less than 1 mile of low standard road, or use and minor repair of existing roads…
(13) Salvage of dead and/or dying trees not to exceed 250 acres, requiring no more than
1/2 mile of temporary road construction. The proposed action may include incidental removal of
live or dead trees for landings, skid trails, and road clearing…
(14) Commercial and non-commercial sanitation harvest of trees to control insects or
disease not to exceed 250 acres, requiring no more than 1/2 mile of temporary road
construction, including removal of infested/infected trees and adjacent live
uninfested/uninfected trees as determined necessary to control the spread of insects or disease.
The proposed action may include incidental removal of live or dead trees for landings, skid trails,
and road clearing…
(17) Approval of a Surface Use Plan of Operations for oil and natural gas exploration and
initial development activities, associated with or adjacent to a new oil and/or gas field or area,
so long as the approval will not authorize activities in excess of any of the following:
(i) One mile of new road construction;
(ii) One mile of road reconstruction;
(iii) Three miles of individual or co-located pipelines and/or utilities disturbance;
or
(iv) Four drill sites.”
Comment: Category 1 describes constructing and reconstructing trails. This category is
often used to build extensive systems of new trails for recreational purposes and not for the
engineering purpose of trail building. It is unreasonable that constructing an unlimited miles of
new trails meets the fundamental criteria for being categorically excluded. The category must
constrain construction to a reasonable distance. The original intent was to limit construction to
100 feet.
Category 3 that addresses special use permits is problematic. The agency is asserting that every
special use authorization, of any kind, that disturbs 20 non-contiguous acres of land or less does
not result individually or cumulatively in significant effects on the human environment.
Combined with the four-fold increase from 5 to 20 acres of land that could be disturbed,
proposed CE (e)(3) is likely to encompass numerous projects with individually and cumulatively
significant impacts. Category 3 should dropped from further consideration.
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Categories 6, 8, 13, 14, and 17 describe constructing roads and harvesting timber. Roads
degrade the more primitive ROS settings, watersheds, wildlife habitat, and are a vector for
noxious weeds and nonnative vegetation. If this category is to be adopted in some form,
consider adding to the final rule that, “All roads constructed for a project under this category
must be decommissioned and restored no later than 2 years after the date the project is
completed.”
Agency Statement: The FR Notice describes that, “Proposed new categorical exclusion (e)(23)
would cover the conversion of an unauthorized or non-NFS trail or trail segments to an NFS trail,
when determined appropriate by the responsible official and consistent with applicable land
management plan direction, travel management decisions, trail-specific direction, and other
related direction. When considering conversion of an unauthorized trail to an NFS trail, the
responsible official should also consider whether the converted route would meet Trail
Management Objectives and provide the desired recreation experience, and the route's longterm maintenance needs.”
Comment: The description should be supplemented: Converting a non-NFS or
unauthorized trail or trail segment to an NFS trail when determined appropriate by the
responsible official and consistent with applicable land management plan direction, travel
management decisions, trail-specific decisions, and other related direction. Furthermore,
design parameters for any route being considered for conversion must be consistent with the
criteria found in Forest Service Trail Management Handbook FSH 2309.18 - Chapters 10 and
20.
Agency Statement: The FR Notice describes that, “Proposed new categorical exclusion (e)(25)
would cover the conversion of an unauthorized or non-National Forest System (non-NFS) road to
an NFS road. When determining whether to convert a non-NFS road to an NFS road, the
responsible official would also consider outcomes related to the local unit's travel analysis
process, travel management decisions, and overall goals and objectives of the transportation
program… Proposed categorical exclusions (e)(24) and (25) were developed with a focus on
increasing efficiency and management of National Forest System roads. The Forest Service
infrastructure includes over 370,000 miles of roads and 13,000 road and trail bridges.
Recreational use and need for access to NFS lands on NFS roads continues to increase; these
roads are also used for resource protection. Deterioration of roads over time increases risk of
erosion, landslides, and slope failure, which creates environmental and safety concerns….”
Comment: Proposed CE categories (e)(24) and (25) anticipated levels of effects should
be addressed through EA/EIS processes for all construction activities, including realigning a
roadway. The Forest Service has been unable to maintain the existing road system and adding
to this system should only occur after a rigorous analysis that includes a minimum roads
assessment. Adding to the road system should be subject to EA/EIS processes and not a CE
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category. New roads degrade more primitive ROS settings, watersheds, wildlife habitat, and
are a vector for noxious weeds and nonnative vegetation. Effects analyses must meet the
requirement 40 CFR 1502.24.
Agency Statement: The FR Notice describes that, “Proposed new CE (e)(26) would cover
ecosystem restoration or resilience activities, in compliance with the applicable land
management plan, taking into account plan goals, objectives, or desired conditions. Activities to
improve ecosystem health, resilience, or other watershed conditions cannot exceed 7,300 acres.
When commercial or non-commercial timber harvest activities are proposed
(§ 220.5(a)(26)(i)(H) and (i)(I)), they must be carried out in combination with at least one
additional restoration activity to qualify for the CE, and harvested acres cannot exceed 4,200 of
the 7,300 acres. The Forest Service defines restoration as “the process of assisting the recovery
of an ecosystem that has been degraded, damaged, or destroyed. Ecological restoration focuses
on reestablishing the composition, structure, pattern, and ecological processes necessary to
facilitate terrestrial and aquatic ecosystems sustainability, resilience, and health under current
and future conditions” (36 CFR 219.19 and FSM 2020)….”
Comment: The category is broad in its scope. It is supposedly limited to “restoration
and/or resilience” activities, but it defines those activities to include “commercial harvest” and
“non/pre-commercial thinning” without qualification. In other words, while the CE would allow
harvest for purpose of restoration, it would also allow harvest for other reasons, such as timber
production and salvage that are much more controversial. The CE itself implicitly acknowledges
this fact, requiring that timber harvests be accompanied by at least one of the other activities in
order to qualify, which fall more neatly under the heading of ecological restoration.
If approved, the rule would lead to reversing decades of Forest Service transportation and
travel management policy designed to right-size the agency’s oversized and fiscally and
ecologically unsustainable road system. Ignoring those policies and a robust body of science
documenting myriad significant impacts associated with roads and motorized uses, the rule
would facilitate nearly unlimited expansion of the system via proposed CEs for construction of
up to 5 miles of new Forest Service System roads, reconstruction of up to 10 miles of system
roads, and conversion of unlimited miles of unauthorized routes to system roads and trails.
The proposed CE category is vague and includes many parts with a high potential of significant
environmental effects. I recommend that the agency abandon this part of the rule believing
that the public involvement of designing projects following EA/EIS processes has made a
substantial contribution to mitigating potential negative effects. I strongly recommend that
after active use any temporary road constructed must be restored as part of the project
actions. In all cases, this category should not be used within a National Scenic Trail rights-ofway due to the potential of substantial effects on the nature and purposes of the National Trail.
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In addition, this category should not be used if the existing land management plan is not in
compliance with the provisions of 16 U.S. Code § 1604(f)(5)—Revised every 10 to 15 years and
the Forest Plan EIS has been supplemented as needed to address new information and changed
conditions.
NEPA analyses should recognize that expanded ‘salvage’ logging to prevent wildfire rarely
contributes to ecological recovery in the disturbed area. Logging of dead or dying trees may be
appropriate near roads where standing dead trees pose a safety hazard but should generally be
avoided in areas where maintaining natural ecosystem processes is a priority, which would
include Primitive and Semi-Primitive Non-Motorized ROS settings. Controversial projects must
have meaningful evaluation and public engagement to ensure achieving the basic principles of
science-based forest management, including the use of best available science and the
application of robust decision-making processes to provide for effective and beneficial
management actions to address the vital need to improve the climate and fire resiliency of our
national forests and the safety of our communities.
Agency Statement: The FR Notice describes that, “Proposed new CE (e)(27) would cover a
Forest Service action that will be implemented jointly with another Federal agency where the
action qualifies for a CE of the other Federal agency. If the Forest Service chooses to use another
Federal agency's CE to cover a proposed action, the responsible official must obtain written
confirmation from the other Federal agency that the CE applies to the proposed action.
Proposed actions covered by this CE would remain subject to applicable land management plan
direction and other applicable laws, regulations, and policies.”
Comment: The U.S. Forest Service and BLM are managed under different authorities.
This direction should not be in the final rule.

Case Studies of Need for EA/EIS vs. Categorical Exclusion
Timber Management:
North Savery Vegetation Management Project: An example of a timber management project
that failed to recognize the nature and purposes of the CDNST is the North Savery Timber Sale
on the Medicine Bow-Routt National Forest. In this case, the existing Forest Plan direction failed
to prevent timber harvest clear-cuts that will substantially degrade the ROS setting and scenic
integrity along the CDNST travel route. Appendix A displays North Savery timber harvest clearcut prescriptions along the CDNST travel route.
Lujan Pass Timber Management Project: A National Scenic Trail example that demonstrates the
need for an EA instead of a CE is the 2019 “Lujan Pass Timber Management Project” on the Rio
Grande National Forest. This vegetation management project is described as, “Within each
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patch clearcut, all trees would be considered for harvest, unless retention is otherwise specified.
The proposed harvest activity is consistent with Land and Resource Management Plan direction,
and would yield an estimated 3,000 hundred cubic feet (CCF) of sawtimber utilizing groundbased harvesting systems. Up to 1.0 mile of temporary road could be constructed or
reconstructed to facilitate harvest operations. Other activities associated with the proposed
action may include road maintenance and repair, pile burning, and temporarily opening gated
roads for public firewood gathering after harvest.” The project was scoped as an EA, and yet it’s
conceivable that under the proposed rule it would have proceeded as a CE with no scoping. The
scoping notice for this project did not mention the CDNST. In the project scoping and proposal
notice, the CDNST was not illustrated on project maps; thus making it unclear as to how the
project boundaries and actions would impact the CDNST nature and purposes values.
Submitted scoping comments described that, “Management practices along the CDNST existing
and high potential route segments must provide for the protection of the nature and purposes
of this National Scenic Trail. The proposed action should be modified to avoid timber production
and road improvement activities within the CDNST corridor… If you would like to consider the
proposed action as presented, then an alternative needs to be developed and analyzed that
clearly provides for the nature and purposes of the CDNST, which includes protecting scenic
values, promoting more primitive Recreation Opportunity Spectrum settings, and conserving
wildlife habitat (e.g., providing for Canada lynx connectivity).” Scoping should lead to a decision
that provides for timber management, while also protecting CDNST values. Without scoping
and EA processes, the responsible official would not be considering CDNST values when
designing alternatives and making the project decision.
Recreation Special Use Permits: Special use permit examples are featured on NEPA rule
website. A webpage describes that, “Special uses and permitting—One example would be
issuing a special-use authorization to build a water pipeline and storage tank for an area with
poor water supply and quality. Another would be authorizing development or improvements for
a communication site. Yet, another example would be authorizing an outfitter to lead guided
hikes on a popular hiking trail. In each of these examples, and based on analysis of similar
projects, the necessary environmental review to authorize these types of important activities
could be completed in less time with reduced process while maintaining important
environmental safeguards.”
The agency’s examples raise many questions that must be addressed in the decision process. Is
the need for the water supply related to supporting an established community or it is to
support a new development that may not be compatible with adjacent NFS desired conditions?
Are there water sources available off of National Forest System lands? Is the communication
site visible from a concern level 1 travel route? Would an outfitter led trip increase use in a
Primitive or Semi-Primitive Non-Motorized ROS setting and allocate use to a commercial service
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at the expense of the general public? The best way to provide for important environmental
safeguards is through Forest Plan revision and amendment processes to address new
information and change conditions and through NEPA EA/EIS analyses.
The concept of carrying capacity comes into consideration primarily because an area has a
carrying capacity for all visitors and the outfitted public may share in that total. If increasing
resource impacts, growing use trends, and social conflicts begin to occur, it is best to not delay
management actions. The word "allocation" used in the context of recreation management
generally refers to apportioning of opportunities to various sectors of public demand. The
publics for our purposes here are the outfitted and non-outfitted visitors.
Forest Service Handbook 2709.14 part 53.1f describes Needs Assessment, Resource Capacity
Analysis, and Allocation of Use policy and guidance. Resource capacity limits may individually
or cumulatively have a significant effect on the human environment and may also have a
significant environmental effect on extraordinary circumstances. The agency’s proposal to
issue special use permits will likely lead to actions that are inconsistent with ROS management
principles and recreational use allocation processes. Many desired outfitting and guiding
permits seek operations in Primitive and Semi-Primitive settings, including within National Trail
rights-of-way and Wild and Scenic River boundaries where carrying capacity must be
determined and implemented. Any allocation of available recreation use days must recognize
the complexities of issues. Allocating use to permittees in these areas following CE processes
would be inconsistent with law and policy.
As described in a ROS handbook that I coauthored, more primitive ROS settings must limit
visitor use to reasonable level if desired conditions are to be achieved—Recreation Opportunity
Setting as a Management Tool (Attachment B). The publication, “Allocating River Use: A
review of approaches and existing systems for river professionals” by Doug Whittaker and Bo
Shelby (Attachment C) provides an overview of allocation issues and processes where user
capacity is to be addressed.
Golden Leaf Half Marathon. In the 2016 Decision Memo, the District Ranger states that,
“Golden Leaf Half Marathon: It is my decision to issue a temporary, not to exceed one year,
special use permit to authorize this event for 2016. Due to comments received from specialists
during this environmental analysis, I have determined that a monitoring effort must be
completed in 2016 to determine if the authorized number of participants is appropriate.
Monitoring will help me determine if additional mitigation measures should be implemented in
future authorizations to further protect wildlife, botanical, hydrological resources, and minimize
potential social impacts. If it is determined that the activity, as authorized, does not result in
significant environmental effects, a multi-year recreation event permit with a term of up to four
years, will be issued… This decision is consistent with the White River National Forest Land and
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Resource Management Plan (Forest Plan) as required by the National Forest Management Act.
The project was designed to conform to the Forest Plan. Standards and guidelines will be
applied as appropriate to meet Forest Plan goals, objectives, and desired conditions.”
The Forest Service features the Golden Leaf Half Marathon
event. The event partially occurs in a Management Area
on the White River National Forest with an allocation
prescription that describes that, “The recreation
opportunity spectrum (ROS) for this management area is
semi-primitive non-motorized… or semi-primitive motorized
year-round.” The race will have up to 1000 participants,
which is a clear metric that this event is inconsistent with
Semi-Primitive ROS class conditions, which in part is
described in the Forest Plan as, “Interaction between users is low… and concentration of users
is low.” Contrary to the Decision Memo certifications, this race is inconsistent with Forest Plan
desired conditions.
LTF Leadville 100 Foot Race. The 2017 Decision Memo describes that, “The existing course for
the Leadville 100 Foot Race utilizes USFS roads and trails for the 100 mile, out and back foot
race held the third weekend in August and is limited to 800 participants…” The decision
describes that, “This action is categorically excluded from documentation in an environmental
impact statement (BIS) or an environmental assessment (EA) and no extraordinary
circumstances' would preclude use of the applicable category. The applicable category of
actions is identified in agency procedures as 36 CFR 220.6(e) (3): Approval, modification, or
continuation of minor special uses of NFS lands that require less than five contiguous acres of
land… This category of action(s) is applicable because of the event duration (one day) and its
use of existing National Forest System trails and roads… I find that there are no extraordinary
circumstances that would warrant further analysis and documentation in an EA or EIS. I took
into account resource conditions identified in agency procedures that should be considered in
determining whether extraordinary circumstances might exist: … Congressionally designated
areas such as wilderness, wilderness study areas, or national recreation areas - none are
present (emphasis added)… This decision is consistent with the Pike-San Isabel National Forest
Land Management Plan.”
The Leadville 100 Foot Race is one of many special use permits on the Leadville and Salida
Ranger Districts that have been approved through CE processes that fail to mention and
address the effects on the nature and purposes of the CDNST. In any case, the decision asserts
that it is in compliance with the Forest Plan which is inaccurate. The race direct and indirect
activities are incompatible with the management prescription for the Management Area which
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describes that area is to be managed for Semi-Primitive Non-Motorized ROS setting
characteristics.
The above examples demonstrate the difficulty with relying on Forest Supervisors and District
Rangers to stay within the bounds of a Forest Plan. The authorized participant numbers for
these events are not appropriate in a Semi-Primitive ROS setting and therefore inconsistent
with the Forest Plan. The Golden Leaf Half Marathon and Leadville 100 events does not lead
credence to the use of CEs for such events. The Leadville 100 Foot Race also highlights the
need to list National Scenic Trails in 36 CFR 220.5(b)(1)(iii) – Congressionally designated areas.
Salida Ranger District Multiple Recreation Events: An example of permits being inappropriately
approved using a CE is found on the Salida Ranger District on Pike-San Isabel National Forest.
The District Ranger describes in the 2018 Decision Memo that:
“To issue a series of special use permits for up to five-year terms to authorize multiple
recreation events to operate annually on National Forest System (NFS) lands administered
by the San Isabel National Forest, Salida Ranger. These recreation events have been
authorized in previous years under temporary (less than one year) recreation event special
use permits. The proposed special use permits will be issued for terms up to, but not
exceeding five years and will replace the existing or expired temporary recreation event
special use permits authorizing these events.
I have determined that this action is categorically excluded from documentation in an
environmental impact statement (ElS) or an environmental assessment (EA). This activity
falls under the category 36 CFR 220.6(e) (15)… I have concluded that this action falls under
this category because there will be no change in area, user days, season of use or types of
activities. These events have been in full compliance with the terms and conditions of their
prior authorizations and the only change is to renew their permits up to 5 years… I find the
proposed action can be categorically excluded because there were no extraordinary
circumstances or issues identified by the interdisciplinary team nor resource specialists that
analyzed this proposal… Extraordinary circumstances considered in my evaluation, but
dismissed with reasoning are as follows: The mere presence of one or more of these resource
conditions does not preclude the use of a categorical exclusion. It is the degree of the
potential effect of a proposed action on these resource conditions that determines whether
extraordinary circumstances exist… Congressionally designated area (such as wilderness,
wild and scenic rivers, etc): … The Continental Divide National Scenic Trail (CDNST) falls
within this project area. It was determined that there will be minimal to no impact on the
CDNST. The events occur during such time that the intended uses are low.”
The District Ranger decision is narrow and appears to be based on a subjective notion that,
“The events occur during such time that the intended uses are low.” The decision failed to
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address several factors that should have been addressed following more robust public
involvement and analysis processes presented through Forest Plan amendment and EA/EIS
procedures. Scoping comments not addressed in the decision include:
•

•

•

•

•

•

It is important that visitor use management and permitting decisions be based on visitor
use planning principles to ensure that quality recreational opportunities can be enjoyed
by those that are seeking experiences that are consistent with landscape desired
conditions. Where capacity issues are a consideration, it is important that the allocation
of use between various publics be awarded through a public process to help ensure that
one entity does not dominate the use. Long-term commitments to permitted use of the
area should be deferred until appropriate visitor use plans are in place.
Project proposals must be consistent with the Forest Plan; however, it is also critical that
a Forest Plan is maintained to address changed conditions and new information. The
NFMA envisions that Forest Plans be revised every 10 to 15 years. The Pike and San
Isabel NF Plan was approved in 1984 and amendments have not kept pace with change
conditions. Similarly, the GMUG Plan was approved in 1983 and again amendments
have not maintained the Plan. Regarding the requirements of the National Trails System
Act, as implemented through the CDNST Comprehensive Plan, FSM 2353.4 and FSH
1909.12 24.43, amendments have not kept the Plan current. The existing Forest Plan
direction is inconsistent with the requirements of the National Trail System Act and does
not provide for one integrated plan.
The quarterly SOPA report is an important tool and required for notifying the public of
proposed actions. Unfortunately, this project was not listed on the official SOPA
website and needs to be posted in the next release of the notice with the comment
period extended.
The events listed in the notice include mountain bike races titled the Vapor Trail 125 and
Crest Crank. The scoping notice did not mention that these races would occur on
sections of the CDNST, a congressionally designated area.
Specific to this project proposal, bicycle use on the CDNST should be addressed in an EA
or EIS that looks at the proposed action and similar actions along the CDNST in Salida,
Leadville, and Gunnison Ranger Districts. Carrying capacity for the CDNST should be
established. The cumulative impacts of the proposed permitted actions do demonstrate
a cause-effect relationship between a proposed action and the potential effect on the
CDNST resource conditions (nature and purposes) and the degree of the potential
direct, indirect, and cumulative effect of a proposed and other actions on these
resource conditions demonstrates that extraordinary circumstances exist.
A scoping comment recommendation was that there are extraordinary circumstances
related to the project that may result in significant individual or cumulative
environmental effects. CDNST values would be substantially affected by the proposed
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actions and the cumulative environmental effects of other actions. As such, I
recommend that an EA or EIS be prepared for the proposed actions. The decision
authority for actions related to the CDNST are the responsibility of the Forest
Supervisors on the PSCII and GMUG (FSM 2353.04i).
The final 36 CFR 220 regulations must stress the importance of not using CE categories as a
loophole for avoiding more robust EA/EIS processes and Forest Plan amendments. In the case
of approving five-year term permits to authorize multiple recreation events, the use of existing
CE category 36 CFR 220.6(e)(15) by an official without delegated authority for such actions was
clearly inappropriate. Instead, the proposed action should have been addressed through Forest
planning and NEPA EA/EIS processes as informed in part by the CDNST Comprehensive Plan and
FSM 2300 policy direction including FSM 2353.44b(10) that addresses bicycle use.
Trail Construction:
Mount Leidy Highlands. The Mount Leidy Highlands project on the Bridger-Teton National
Forest scoping notice described that, “The [forest] is seeking comments on a proposal to
relocate approximately 15.5 miles of the Continental Divide National Scenic Trail (CDNST) from
the Shoshone National Forest onto the Bridger-Teton National Forest, Jackson and Blackrock
Ranger Districts. The trail would traverse the Mount Leidy Highlands, beginning at Sheridan Pass
and terminating at Highway 26/287 on Togwotee Pass.” The project includes 4 miles of new
construction. Scoping comments described issues of decision authority for locating the CDNST
and offered several reasonable alternatives. However, District Rangers on the Bridger-Teton NF
went ahead and signed a Decision Memo describing that, “This action is categorically excluded
from documentation in an environmental impact statement (EIS) or an environmental
assessment (EA). This category is for "Construction and reconstruction of trails." 36 CFR
220.6(e)(I).” This decision although moot due to lack of decision authority, goes well beyond
the notion that a CE could be used to build a trail to a scenic overlook. The proposal could be
beneficial to the CDNST, but should have been addressed following forest planning and EA
processes and not approved as a CE.
Leadville Mountain Bike Trails: Another example is found on the Pike-San Isabel National Forest
where the Leadville Ranger District is currently proposing to build 10 miles of mountain bike
trails indicating that the project would be a CE. New trails add to watershed impacts due to
new construction activities and there is a potential for lack of maintenance after being built.
The proposal could contribute to recreation opportunities, but should be addressed following
EA processes and not approved citing a CE category.
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Regulatory Certifications
National Environmental Policy Act
Agency Statement: The FR Notice describes that, “The proposed rule would revise agency
procedures and guidance for implementing NEPA. Forest Service NEPA procedures are
procedural guidance to assist in the fulfillment of agency responsibilities under NEPA, but are
not the agency's final determination of what level of NEPA analysis is required for a particular
proposed action. The CEQ set forth the requirements for establishing agency NEPA procedures in
its regulations at 40 CFR 1505.1 and 1507.3. The CEQ regulations do not require agencies to
conduct NEPA analyses or prepare NEPA documentation when establishing their NEPA
procedures. The determination that establishing agency NEPA procedures does not require
NEPA analysis and documentation has been upheld in Heartwood, Inc. v. U.S. Forest Service, 230
F.3d 947, 954-55 (7th Cir. 2000).”
Comment: The proposed regulations are not limited to establishing procedures and
guidance for implementing NEPA. As proposed, the regulations would establish procedures
that would dictate resource allocations and outcomes that should be addressed following
NFMA and congressionally designated area planning processes. Such resource allocation
determinations must be addressed through integrated land management planning, natural
resource policy direction, and EA/EIS processes. Therefore, the rule should have been subject
to NFMA and NEPA requirements and developed in conjunction with EIS processes.
Major federal actions, including policy changes with significant impacts to the human
environment, require preparation of an environmental impact statement (EIS). 42 U.S.C. §
4332(2)(C); 40 C.F.R. § 1508.18. This proposal is a major federal action, and it cannot proceed
without environmental analysis and consideration of alternatives in an EIS.
...
Executive Orders 12866
Agency Statement: The FR Notice describes that, “This proposed rule has been reviewed under
USDA procedures and Executive Order (E.O.) 12866 issued September 30, 1993, on regulatory
planning and review, and the major rule provisions of the Small Business Regulatory
Enforcement and Fairness Act (5 U.S.C. 800). The Office of Management and Budget (OMB) has
determined that this is a significant rule as defined by E.O. 12866 and therefore will be subject
to interagency review… For example, by implementing Determination of NEPA Adequacy, the
Agency anticipates reductions in time and cost as a result of reducing redundant analyses. Use
of condition-based management provides flexibility to account for changing conditions on the
ground over time. Condition-based management also allows the Agency to satisfy NEPA despite
uncertainty through validation of data and assumptions relied upon in NEPA analysis prior to
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implementation. Use of condition-based management may increase the scope and scale of
analyses and the number of activities authorized in a single analysis and decision. These
efficiencies may reduce total Agency costs and decision making time. These concepts, however,
will take some time to become well-established and widely used; potential benefits will occur
over time.”
Comment: The process described as a, “Determination of NEPA Adequacy” is
inconsistent with NEPA and must be abandoned in the final rule.

Proposed Rule Section-by-Section Recommendations
To address many of the issues that are identified in these comments, the following are a few
specific recommended changes for the final rule. Recommended final rule insertions are
identified as {Insertion} and deletions with deletion.

§ 220.1 - Purpose and scope.
(b) Scope. This part supplements and does not lessen the applicability of the CEQ
regulations, and is to be used in conjunction with the CEQ regulations and USDA
regulations at 7 CFR part 1b. {If there is any conflict between the CEQ regulations and
the USDA Forest Service NEPA regulations the CEQ regulations control.}

§ 220.3 - Definitions.
The following definitions supplement, by adding to, the terms defined at 40 CFR parts
1500 through 1508.
Adaptive management. A system of management practices based on clearly identified
intended outcomes and monitoring to determine if management actions are meeting
those outcomes; and, if not, to facilitate management changes that will best ensure that
those outcomes are met or re-evaluated. Adaptive management stems from the
recognition that knowledge about natural resource systems is sometimes uncertain. {The
proposed action and one or more alternatives to the proposed action may include
adaptive management. An adaptive management proposal or alternative must clearly
identify the adjustment(s) that may be made when monitoring during project
implementation indicates that the action is not having its intended effect, or is causing
unintended and undesirable effects. The EIS [or EA] must disclose not only the effects of
the proposed action or alternative but also the effect of the adjustment. Such proposal
or alternative must also describe the monitoring that would take place to inform the
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responsible official during implementation whether the action is having its intended
effect.}
Condition-based management. A system of management practices based on
implementation of specific design elements from a broader proposed action, where the
design elements vary according to a range of on-the-ground conditions in order to meet
intended outcomes. Condition-based management stems from the recognition that the
environment is dynamic, changing as ecosystems respond to changing natural and
human-caused events.
Schedule of proposed actions (SOPA). A Forest Service document that provides public
notice about those proposed Forest Service actions for which a record of decision,
decision notice, or decision memo would be or has been prepared. The SOPA also
identifies a contact for additional information on proposed actions. {The public comment
period for each proposed action must only occur on or after a proposal is listed in a
SOPA listing.}

§ 220.4 - General requirements.
(c) Agency decisionmaking. For each Forest Service proposal (§ 220.4(a)), the responsible
official shall coordinate and integrate NEPA review and relevant environmental
documents with agency decisionmaking by:
[(1) Leading the proposal development and environmental analysis process, to
ensure a focused approach;]
{(1) Ensuring that proposed action and alternatives are consistent with the Forest
Plan EIS, which has been supplemented as appropriate to address new information
and changed conditions.} ...
(2) Completing the environmental document review before making a decision on the
proposal;
(3) Considering environmental documents, public and other agency comments (if
any) on those documents, and agency responses to those comments;
(4) Including environmental documents, comments, and responses in the
administrative record;
(5) Considering the alternatives analyzed in environmental document(s) before
rendering a decision on the proposal; and
(6) Making a decision encompassed within the range of alternatives analyzed in the
environmental documents; {and
(7) Ensuring that the proposed action, activity, or use is consistent with all
applicable Federal and State laws for protecting the environment, the applicable
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land management plan, and applicable guidance that is found in the FSM and FSH
Series 2000 National Forest Resource Management directives.}
(d) Scoping and public notice. Minimum requirements for scoping and public notice are
listed below, except where specified by applicable statutes or regulations (for
example, 36 CFR part 218). Additional public involvement is at the discretion of the local
responsible official.
(1) The Forest Service will publish to the Schedule of Proposed Actions (SOPA) all
proposed actions that will be documented with a decision memo, environmental
assessment, or environmental impact statement. The [local] responsible official shall
ensure the SOPA is updated and notify the public of the availability of the SOPA. {The
public comment period for each proposed action must only occur on or after a proposal
is listed in a SOPA listing.}
...
(i) Determination of NEPA Adequacy. (1) NEPA analysis performed for a previous
proposed action can suffice for a new proposed action. A Determination of NEPA
Adequacy (DNA) is a tool to determine whether a previously completed NEPA analysis
can satisfy NEPA's requirements for a subsequent proposed action. In making this
determination, the responsible official shall evaluate:
(i) Is the new proposed action essentially similar to a previously analyzed proposed action
or alternative analyzed in detail in previous NEPA analysis?
(ii) Is the range of alternatives previously analyzed adequate under present
circumstances?
(iii) Is there any significant new information or circumstances relevant to environmental
concerns that would substantially change the analysis in the existing NEPA document(s)?
(iv) Are the direct, indirect, and cumulative effects that would result from
implementation of the new proposed action similar (both quantitatively and qualitatively)
to those analyzed in the existing NEPA document(s)?
(2) A DNA for a new proposed action shall be included in the project record for the new
proposed project or activity. New project and activity decisions made in reliance on a
DNA shall be subject to all applicable notice, comment, and administrative review
processes.
(j) Adaptive Management. The proposed action and any alternatives to the proposed
action may include adaptive management. An adaptive management proposal or
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alternative must clearly identify the adjustment(s) that may be made when monitoring
during project implementation indicates that the action is not having its intended effect,
or is causing unintended and undesirable effects. The NEPA analysis must disclose not
only the effect of the proposed action or alternative but also the effect of the
adjustment. Such proposal or alternative must also describe the monitoring that would
take place to inform the responsible official during implementation whether the action is
having its intended effect. {The proposed action and one or more alternatives to the
proposed action may include adaptive management. An adaptive management
proposal or alternative must clearly identify the adjustment(s) that may be made when
monitoring during project implementation indicates that the action is not having its
intended effect, or is causing unintended and undesirable effects. The EIS [or EA] must
disclose not only the effects of the proposed action or alternative but also the effect of
the adjustment. Such proposal or alternative must also describe the monitoring that
would take place to inform the responsible official during implementation whether the
action is having its intended effect.}
(k) Condition-based management. The proposed action and any alternatives may include
condition-based management. A condition-based management alternative must clearly
identify the management actions that will be undertaken, and any design elements that
will be implemented, when a certain set or range of conditions are present. The NEPA
analysis must disclose the effects of all condition-based actions, taking into account
design elements that limit such actions. Such proposal or alternative must also describe
the process by which conditions will be validated prior to implementation.
(l) Supplementation and new information. (1) The responsible official shall prepare
supplements to either draft or final environmental impact statements (40 CFR 1502.9(c)
or environmental assessments if:
(i) The agency makes substantial changes in the proposed action that are relevant to
environmental concerns; or
(ii) There are significant new circumstances or information relevant to environmental
concerns and bearing on the proposed action or its impacts and there remains
Federal action to occur.
(2) The responsible official may prepare a supplemental information report to document
the review of potentially significant new circumstances or information. If a supplemental
information report is prepared, {the public must be notified and} it shall be included in
the project record.
(3) A supplemental information report is not a NEPA document and therefore cannot be
used to fulfill the requirements for a revised or supplemental EA or EIS. A SIR cannot
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repair deficiencies in the original environmental analysis or documentation, nor can it
change a decision.}

§ 220.5 - Categorical exclusions.
(a) General.
A proposed action may be categorically excluded from analysis and documentation in an
EA or EIS when there are no extraordinary circumstances related to the proposed action,
and the proposed action is within one or more of the categories listed at 7 CFR part 1b.3
or 36 CFR 220.5(d) or (e). All categories are independently established and do not
constrain or limit the operation of each other. Multiple categories may be relied upon for
a single proposed action when a single category does not cover all aspects of the
proposed action. {Connected actions must be addressed in one NEPA document.}
{A proposed action that would allow the use of a new class of vehicle must be addressed
through appropriate 36 CFR 216, 36 CFR 212, and EA/EIS processes and not through the
provisions of § 220.5. In addition, the action must be consistent with any statutorily
(designated) area requirement if the statutorily area may be affected by the proposal.
Statutorily areas include: National Heritage Area, National Monument, National
Recreation Area, National Scenic Area, National Scenic Trail, National Historic Trail, Wild
and Scenic River, Wilderness, Wilderness Study Area, and Interstate and National Highway
Systems.}
(b) Resource conditions.
(1) Resource conditions that should be considered in determining whether extraordinary
circumstances related to a proposed action warrant analysis and documentation in an EA
or an EIS are:
(i) Federally listed threatened or endangered species or designated critical habitat
and species proposed for Federal listing or proposed critical habitat;
(ii) Flood plains, wetlands, or municipal watersheds;
(iii) Congressionally designated areas, such as wilderness, wilderness study areas,
potential wilderness areas, {within the established wild and scenic rivers
boundaries, within the selected National Scenic Trail rights-of-ways or established
or potential rights-of-way,4} or national recreation areas;

4

36 CFR 219.10(b)(1)(vi) and FSH 1909.12 Part 24.43
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(iv) Roadless areas designated under 36 CFR part 294;
(v) Research natural areas;
(vi) American Indian and Alaska Native religious or cultural sites; and
(vii) Archaeological sites, or historic properties or areas.
(2) The mere presence of one or more of these resource conditions does not preclude use
of a categorical exclusion. {It is the existence of a cause-effect relationship between a
proposed action and the potential effect on these resource conditions, and if such a
relationship exists, the degree of the potential effect of a proposed action on these
resource conditions that determines whether extraordinary circumstances exist.}
Extraordinary circumstances exist when there is a cause-and-effect relationship between
a proposed action and listed resource conditions and the responsible official determines
that there is a likelihood of substantial adverse effects. The responsible official may
consider whether long-term beneficial effects outweigh short-term adverse effects in
making this determination. {The responsible officials must assess how any proposed
action may affect the purpose for which a designated area was established such as
determining if the proposed action may affect congressional area values, such as:





National Scenic and Historic Trails—effects on nature and purposes, including
recreational, scenic, natural, historical, and cultural resource values within the
National Trail selected rights-of-way;
Wild and Scenic Rivers—effects on Outstandingly Remarkable Values within the
established boundary; and
Wilderness—effects on Wilderness Character.}

...
(d) Categories of actions for which a project or case file and decision memo are not required.
A supporting record and a decision memo are not required, but at the discretion of the
responsible official, may be prepared for the following categories:
(1) Orders issued pursuant to 36 CFR part 261—Prohibitions to provide short-term
resource protection or to protect public health and safety. Examples include but are not
limited to:
(i) Closing a road to protect bighorn sheep during lambing season, and
(ii) Closing an area during a period of extreme fire danger.
(2) Rules, regulations, or policies to establish service-wide administrative procedures,
program processes, or instructions. Examples include but are not limited to:
(i) Adjusting special use or recreation fees using an existing formula;
(ii) Proposing a technical or scientific method or procedure for screening effects of
emissions on air quality related values in Class I wildernesses;

Proposed NEPA Regulations Comments by Greg Warren – 40 of 60

(iii) Proposing a policy to defer payments on certain permits or contracts to reduce
the risk of default;
(iv) Proposing changes in contract terms and conditions or terms and conditions of
special use authorizations;
(v) Establishing a service-wide process for responding to offers to exchange land and
for agreeing on land values; and
(vi) Establishing procedures for amending or revising forest land and resource
management plans.
...
(4) Repair and maintenance of {National Forest System} roads, trails, and landline
boundaries. Examples include but are not limited to:
(i) Authorizing a user to grade, resurface, and clean the culverts of an established NFS
road;
(ii) Grading a road and clearing the roadside of brush without the use of herbicides;
(iii) Resurfacing a road to its original condition;
(iv) Pruning vegetation and cleaning culverts along a trail and grooming the surface of
the trail {Clearing vegetation, cleaning culverts, and other actions that are
consistent with the trail design parameters}; and
(v) Surveying, painting, and posting landline boundaries.
...
(7) Sale or exchange of land or interest in land and resources where resulting land uses
remain essentially the same. Examples include but are not limited to:
(i) Selling or exchanging land pursuant to the Small Tracts Act;
(ii) Exchanging NFS lands or interests with a State agency, local government, or other
non-Federal party (individual or organization) with similar resource management
objectives and practices;
(iii) Authorizing the Bureau of Land Management to issue leases on producing wells
when mineral rights revert to the United States from private ownership and there is
no change in activity; and
(iv) Exchange of administrative sites involving other than NFS lands.
...
(11a) Issuance of a new {recreation} special use authorization to replace an existing or
expired special use authorization, when such issuance is a purely clerical action to
account for administrative changes, such as a change in ownership of authorized
improvements or expiration of the current authorization, and where there are no
changes to the authorized facilities or increases in the scope or intensity of authorized
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activities. The applicant or holder must be in compliance with all the terms and
conditions of the existing or expired special use authorization. {Where the activity is
located within a Primitive and Semi-Primitive Non-Motorized Recreation Opportunity
Spectrum setting, the outfitter and guide service-days must not exceed the number of
user days allocated for outfitting and guiding purposes.} Subject to the foregoing
conditions, examples include but are not limited to:
(i) Issuing a new authorization to replace a powerline authorization that is at the end
of its term;
(ii) Issuing a new permit to replace an expired permit for a road that continues to be
used as access to non-NFS lands.
(iii) Issuing a new permit to replace an outfitting and guiding permit that is at the end
of its term, or to convert a transitional priority use outfitting and guiding permit to a
priority use outfitting and guiding permit.
{(11.X) Issuance of a new {non-recreation/lands} special use authorization to replace an
existing or expired special use authorization, when such issuance is a purely clerical action
to account for administrative changes, such as a change in ownership of authorized
improvements or expiration of the current authorization, and where there are no changes
to the authorized facilities or increases in the scope or intensity of authorized activities.
The applicant or holder must be in compliance with all the terms and conditions of the
existing or expired special use authorization. Subject to the foregoing conditions,
examples include but are not limited to:
(i) Issuing a new authorization to replace a powerline authorization that is at the end
of its term;
(ii) Issuing a new permit to replace an expired permit for a road that continues to be
used as access to non-NFS lands.}
(12) Issuance of a new authorization or amendment of an existing authorization for
activities that occur on existing {National Forest System} roads or trails, in existing
facilities, or in areas where activities are consistent with the applicable land management
plan or other documented decision. {Do not use this category where the activity is
located within a Primitive and Semi-Primitive Non-Motorized Recreation Opportunity
Spectrum setting. In addition, the outfitter and guide service-days must not exceed the
number of user days allocated for outfitting and guiding purposes.} Subject to the
foregoing condition, examples include but are not limited to:
(i) Issuance of an outfitting and guiding permit for mountain biking {but excluding
eBikes} on NFS trails that are not closed to mountain biking;
(ii) Issuance of a permit to host a motorcycle enduro ride on existing {open} roads;
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(iii) Issuance of an outfitting and guiding permit for backcountry skiing;
(iv) Issuance of a permit for a one time use of existing facilities for fund raising
activities and other recreational events.
(v) Issuance of a campground concession permit for an existing campground that has
previously been operated by the Forest Service.
(e) Categories of actions for which a project or case file and decision memo are required.
A supporting record is required and the decision to proceed must be documented in a
decision memo for the categories of action in paragraphs (e)(1) through (28) of this
section. As a minimum, the project or case file should include any records prepared, such
as: The names of interested and affected people, groups, and agencies contacted; the
determination that no extraordinary circumstances exist; a copy of the decision memo;
and a list of the people notified of the decision.
(1) Construction and reconstruction of trails. Examples include, but are not limited to:
(i) Constructing or reconstructing a trail {for up to 100 feet} to a scenic overlook, and
(ii) Reconstructing an existing {pedestrian} trail to allow use by individuals with
disabilities.
(2) Additional construction or reconstruction of existing telephone or utility lines in a
designated corridor. Examples include, but are not limited to:
(i) Replacing an underground cable trunk and adding additional phone lines, and
(ii) Reconstructing a power line by replacing poles and wires.
(3) Approval, modification, or continuation of special uses that require less than 20 acres
of NFS lands {where located outside of Primitive and Semi-Primitive Recreation
Opportunity Spectrum settings.} Subject to the preceding condition, examples include
but are not limited to:
...
(6) Timber stand and/or wildlife habitat improvement activities that do not include the
use of herbicides or do not require more than 1 mile of low standard road construction.
Examples include, but are not limited to:
...
(8) Short-term (1 year or less) mineral, energy, or geophysical investigations and their
incidental support activities that may require cross-country travel by vehicles and
equipment, construction of less than 1 mile of low standard road, or use and minor repair
of existing roads. Examples include, but are not limited to:
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(i) Authorizing geophysical investigations which use existing roads that may require
incidental repair to reach sites for drilling core holes, temperature gradient holes, or
seismic shot holes;
(ii) Gathering geophysical data using shot hole, vibroseis, or surface charge methods;
(iii) Trenching to obtain evidence of mineralization;
(iv) Clearing vegetation for sight paths or from areas used for investigation or support
facilities;
(v) Redesigning or rearranging surface facilities within an approved site;
(vi) Approving interim and final site restoration measures; and
(vii) Approving a plan for exploration which authorizes repair of an existing road and
the construction of 1/3 mile of temporary road; clearing vegetation from an acre of
land for trenches, drill pads, or support facilities.
(9) Implementation or modification of minor management practices to improve allotment
condition or animal distribution when an allotment management plan is not yet in place.
Examples include, but are not limited to:
(i) Rebuilding a fence to improve animal distribution;
(ii) Adding a stock watering facility to an existing water line; and
(iii) Spot seeding native species of grass or applying lime to maintain forage
condition.
(11) Post-fire rehabilitation activities, not to exceed 4,200 acres (such as tree planting,
fence replacement, habitat restoration, heritage site restoration, repair of roads and
trails, and repair of damage to minor facilities such as campgrounds), to repair or improve
lands unlikely to recover to a management approved condition from wildland fire
damage, or to repair or replace minor facilities damaged by fire. Such activities:
(i) Shall be conducted consistent with Agency and Departmental procedures and
applicable land and resource management plans;
(ii) Shall not include the use of herbicides or pesticides or the construction of new
permanent roads or other new permanent infrastructure; and
(iii) Shall be completed within 3 years following a wildland fire.
(12) Harvest of live trees not to exceed 70 acres, requiring no more than 1/2 mile of
temporary road construction {that shall be restored if constructed}. Do not use this
category for even-aged regeneration harvest or vegetation type conversion. {Do not use
this category in Primitive and Semi-Primitive Non-Motorized Recreation Opportunity
Spectrum settings.} The proposed action may include incidental removal of trees for
landings, skid trails, and road clearing. Examples include, but are not limited to:
(i) Removal of individual trees for sawlogs, specialty products, or fuelwood, and
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(ii) Commercial thinning of overstocked stands to achieve the desired stocking level
to increase health and vigor.
(13) Salvage of dead and/or dying trees not to exceed 250 acres, requiring no more than
1/2 mile of temporary road construction {that shall be restored if constructed. Do not
use this category in Primitive and Semi-Primitive Non-Motorized Recreation
Opportunity Spectrum settings.} The proposed action may include incidental removal of
live or dead trees for landings, skid trails, and road clearing. Examples include, but are not
limited to:
(i) Harvest of a portion of a stand damaged by a wind or ice event and construction of
a short temporary road to access the damaged trees, and
(ii) Harvest of fire-damaged trees.
(14) Commercial and non-commercial sanitation harvest of trees to control insects or
disease not to exceed 250 acres, requiring no more than 1/2 mile of temporary road
construction {that shall be restored if constructed}, including removal of
infested/infected trees and adjacent live uninfested/uninfected trees as determined
necessary to control the spread of insects or disease. The proposed action may include
incidental removal of live or dead trees for landings, skid trails, and road clearing. {Do not
use this category in Primitive and Semi-Primitive Non-Motorized Recreation
Opportunity Spectrum settings.} Examples include, but are not limited to:
(i) Felling and harvest of trees infested with southern pine beetles and immediately
adjacent uninfested trees to control expanding spot infestations, and
(ii) Removal and/or destruction of infested trees affected by a new exotic insect or
disease, such as emerald ash borer, Asian long horned beetle, and sudden oak death
pathogen.
(16) Plan amendments developed in accordance with 36 CFR part 219 et seq. that
provide broad guidance and information for project and activity decisionmaking in a NFS
unit. Proposals for actions that approve projects and activities, or that command anyone
to refrain from undertaking projects and activities, or that grant, withhold or modify
contracts, permits or other formal legal instruments, are outside the scope of this
category and shall be considered separately under Forest Service NEPA procedures.
(17) Approval of a Surface Use Plan of Operations for oil and natural gas exploration and
initial development activities, associated with or adjacent to a new oil and/or gas field or
area, so long as the approval will not authorize activities in excess of any of the following:
(i) One mile of new road construction;
(ii) One mile of road reconstruction;
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(iii) Three miles of individual or co-located pipelines and/or utilities disturbance; or
(iv) Four drill sites.
...
(22) Construction, reconstruction, decommissioning, or disposal of buildings,
infrastructure, or improvements at an existing recreation site either managed by the
Forest Service or managed under special use authorities, including infrastructure or
improvements that are adjacent or connected to an existing recreation site and provide
access or utilities for that site. Recreation sites include but are not limited to
campgrounds and camping areas, picnic areas, day use areas, fishing sites, interpretive
sites, visitor centers, trailheads, ski areas, and observation sites. Activities within this
category are intended to apply to facilities located on recreation sites managed by the
Forest Service and those managed by concessioners under a special use authorization.
Examples include but are not limited to: …
(vii) Replacing a chair lift at a ski area {with no change in uphill lift capacity};
(viii) Constructing or reconstructing a parking area or trailhead; and
(ix) Reconstructing or expanding a recreation rental cabin.
(23) Converting a non-NFS or unauthorized trail or trail segment to an NFS trail when
determined appropriate by the responsible official and consistent with applicable land
management plan direction, {consistent with the trail design parameters that are found
in the Forest Service Trail Management Handbook FSH 2309.18 - Chapter 10 and 20,}
travel management decisions, trail-specific decisions, and other related direction.
Examples include but are not limited to:
(i) Converting an unauthorized trail that crosses land acquired by the Forest Service
to an NFS trail; and
(ii) Converting an unauthorized trail to an NFS trail, including associated repair and
reconstruction activities, to enhance access and recreation opportunities.
(24) Construction or realignment of up to 5 miles of NFS roads, reconstruction of up to 10
miles of NFS roads and associated parking areas, opening or closing an NFS road, and
culvert or bridge rehabilitation or replacement along NFS roads. Examples include but are
not limited to:
(i) Reconstructing an NFS road or parking area to address deferred maintenance;
(ii) Constructing an NFS road to improve access to a trailhead or parking area;
(iii) Modifying the surface of an NFS road;
(iv) Rerouting an NFS road to minimize resource impacts;
(v) Closing an NFS road to address resource impacts; and
(vi) Shoulder widening or other safety improvements within the right-of-way for an
NFS road.
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(25) Converting an unauthorized or non-NFS road to an NFS road. Examples include but
are not limited to:
(i) Converting a non-NFS road that crosses land acquired by the Forest Service to an
NFS road; and
(ii) Converting a non-NFS road to an NFS road to enhance access and recreation
opportunities.
(26) Ecosystem restoration and/or resilience activities on NFS lands in compliance with
the applicable land management plan, including, but not limited to the plan's goals,
objectives, or desired conditions. {Do not use this category if the existing land
management plan is not in compliance with the provisions of 16 U.S. Code § 1604(f).}
Activities to improve ecosystem health, resilience, and other watershed conditions
cannot exceed 7,300 treated acres. If commercial/non-commercial timber harvest
activities are proposed they must be carried out in combination with at least one
additional restoration activity and harvested acres cannot exceed 4,200 of the 7,300
acres.
(i) Restoration and resilience activities include, but are not limited to:
(A) Terrestrial and aquatic habitat improvement and/or creation,
(B) Stream restoration, aquatic organism passage, or erosion control,
(C) Road and/or trail decommissioning (system and non-system),
(D) Control of invasive species and reestablishing native species,
(E) Hazardous fuels reduction and/or wildfire risk reduction,
(F) Prescribed burning,
(G) Reforestation,
(H Commercial harvest, and/or
(I) Non/pre-commercial thinning,
(ii) Road and trail limitation. A restoration/resilience activity under this category may
include:
(A) Construction of permanent roads up to 0.5 miles.
(B) Maintenance or reconstruction of NFS roads and system trails, such as relocation
of road or trail segments to address resource impacts.
(C) Construction of temporary roads up to 2.5 miles. All temporary roads constructed
for a project under this category shall be decommissioned no later than 3 years after
the date the project is completed.
(27) A Forest Service action that will be implemented jointly with another Federal agency
and the action qualifies for a categorical exclusion of the other Federal agency. If the
Forest Service chooses to use another Federal agency's categorical exclusion to cover a
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proposed action, the responsible official must obtain written concurrence from the other
Federal agency that the categorical exclusion applies to the proposed action.
§ 220.6 - Environmental assessment and decision notice.
(b) An EA must include the following:
(2) Proposed action and alternative(s). The EA shall briefly describe the proposed action and
any alternative(s) that meet the need for action. No specific number of alternatives is required
or prescribed…
(iii) The description of the proposal and any alternative(s) may include a brief description of
incremental modifications developed through the analysis process. The documentation of these
incremental changes to a proposed action or alternatives may be incorporated by reference.
(3) Environmental Impacts of the Proposed Action and Alternative(s).The EA:
(iv) May {Must} discuss the direct, indirect, and cumulative impacts of the proposed action and
any alternatives together in a comparative description or describe the impacts of each
alternative separately; and
(v) May incorporate by {Must incorporate} referenced data, inventories, other information and
analyses.
(d) Decision notice. If an EA and FONSI have been prepared, the responsible official must
document a decision to proceed with an action in a decision notice unless law or regulation
requires another form of decision documentation. A decision notice must document the
conclusions drawn and the decision(s) made based on the supporting record, including the EA
and FONSI. A decision notice must include:
(1) A heading, which identifies the:
… and (iv) Location {narrative and area map} of the action, including county and State.
...
§ 220.7 - Environmental impact statement and record of decision.
(3) Class 3. Mining operations that involve surface disturbance on greater than 640 acres over
the life of the proposed action. {Recommend retaining the existing Class 2 category and
examples.}
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Administrative Record for the Proposed Categorical Exclusions
Agency statement: The FR Notice describes that, “A Federal agency may rely on the expertise,
experience, and judgment of its professional staff as well as outside experts to assess the
potential environmental effects of applying proposed categorical exclusions, provided that the
experts have knowledge, training, and experience relevant to the implementation and
environmental effects of the actions described in the proposed categorical exclusion. The
administrative record for the proposed categorical exclusion should document the experts’
credentials (e.g., education, training, certifications, years of related experience) and describe
how the experts arrived at their conclusions.”
Response: My assessment of the proposed NEPA rule was based in part on recreation
research and handbooks including information found in (1) The Recreation Opportunity
Spectrum: A Framework for Planning, Management, and Research, General Technical Report
PNW-98 by Roger Clark and George Stankey; (2) ROS Users Guide (U.S. Department of
Agriculture, Forest Service. ROS Users Guide. Washington, DC: U.S. Department of Agriculture,
Forest Service; 1982 (FSM 2311.1); (3) Recreation Opportunity Setting as a Management Tool
by Warren Bacon, George Stankey, and Greg Warren (Attachment B); (4) Landscape Aesthetics,
A Handbook for Scenery Management, Agricultural Handbook Number 701; (5) Allocating River
Use: A review of approaches and existing systems for river professionals by Doug Whittaker and
Bo Shelby (Attachment C); and (6) other similar publications and papers.
In addition, these comments are based on professional knowledge gained through decades of
experience with the USDA Forest Service in several positions, including that of national scenic
trail administrator and program specialist, regional planner, regional designated area and
recreation program specialist, regional trail program specialist, forest recreation and wilderness
staff officer and specialist, and district ranger. Academic experience includes graduating with a
Bachelor of Science Degree in Wildlife Biology and a Master of Science Degree in Wildland
Recreation Management.

Glossary
The following presents key definitions that provide context for many of the discussions in this
handbook:


Continental Divide National Scenic Trail (CDNST). The National Parks and Recreation Act
of November 10, 1978 authorized and designated the Continental Divide National Scenic
Trail (CDNST) (Pub. L. No. 95-625, 92 Stat. 3467), which amended the NTSA of 1968 (16
U.S.C. 1241-1251). [See National Scenic Trail.]:
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o CDNST Comprehensive Plan. Statutorily required plan providing direction and
guidance for the administration and management of a congressionally designated
National Scenic Trail or National Historic Trail. The plan includes the identification of
the nature and purposes, goals and objectives, all significant natural, historical, and
cultural resources to be preserved, carrying capacity, and high potential segments
for the national trail management corridor. Comprehensive planning is
accomplished through staged decision processes.
o CDNST Designated Area. The CDNST designated area is the extent of the selected
rights-of-way. If the right-of-way has not been selected, either through legislation or
publication in the Federal Register, the Interdisciplinary Team should use other
information to delineate a national scenic and historic trails corridor that protects
the resource values for which the trail was designated or is being proposed for
designation.
o CDNST Nature and Purposes. The nature and purposes of the CDNST are to provide
for high-quality scenic, primitive hiking and horseback riding opportunities and to
conserve natural, historic, and cultural resources along the CDNST corridor” (2009
CDNST Comprehensive Plan, FSM 2353.42, and Federal Register Notice on October
5, 2009 (74 FR 51116)).
o CDNST Travel Route. The CDNST travel route is normally a standard terra trail that
has a surface consisting predominantly of the ground and that is designed and
managed to accommodate use on that surface. A National Scenic Trail travel route is
located within an established management area or national trail management
corridor. [See FSM 2353.44b part 9.]


National Scenic Trail. “A continuous, long-distance trail located on the ground by the
land-managing agency along the congressionally designated route, in coordination with
the trail administering agency. A National Scenic Trail provides maximum compatible
outdoor recreation opportunity and conservation and enjoyment of the nationally
significant scenic, historic, natural, and cultural resources, qualities, values, and
associated settings and the primary use or uses of the areas through which such trails
may pass. National Scenic Trails represent desert, marsh, grassland, mountain, canyon,
river, forest, and other areas, as well as landforms that exhibit significant characteristics
of the physiographic regions of the Nation. National Scenic Trails include the tread, or
the trail path, and the trail setting which is included within the National Trail
Management Corridor. National Scenic Trails may contain water sources or structures
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which are designed to support and provide for the safety of travelers along the trail.”
National scenic and national historic trails may contain campsites, shelters, and relatedpublic-use facilities. Other uses along the trail, which will not substantially interfere with
the nature and purposes of the trail, may be permitted by the Secretary charged with
the administration of the trail. Other uses include recreational and resource uses that
may be incompatible with the nature and purposes for which the CDNST was
established and designated. Reasonable efforts shall be made to provide sufficient
access opportunities to such trails and, to the extent practicable, efforts be made to
avoid activities incompatible with the purposes for which such trails were established.
The use of motorized vehicles by the general public along any National Scenic Trail shall
be prohibited.










National Scenic Trail Designated Area. A National Scenic Trail designated area is the
extent of the selected rights-of-way. If the right-of-way has not been selected, other
information is to be used delineate a national scenic corridor that protects the resource
values for which the trail was designated or is being proposed for designation.
National Scenic Trail Values. Executive Order 13195 – Trails for America in the 21st
Century describes that that agencies will, protect the trail corridors associated with
national scenic trails...to the degrees necessary to ensure that the values for which each
trail was established remain intact....” The values of National Scenic Trails include: (1)
visitor experience opportunities and settings, and (2) the conservation and protection of
scenic, natural, historical, and cultural qualities of the corridor.
National Trail Right(s)-of-Way. “Term used in Section 7(a)(2) of the National Trails
System Act to describe the corridor selected by the National Trail administering agency
in the Comprehensive Plan and which includes the area of land that is of sufficient width
to encompass National Trail resources, qualities, values, and associated settings. In
addition, the selection of the rights-of-way must be consonant of the implications of
guidance found in NTSA Section 7(b), 7(d), 7(e), and 7(f).
National Trail Resources, Qualities, and Values. “The significant scenic, historic, cultural,
recreation, natural (including biological, geological, and scientific), and other landscape
areas through which such trails may pass as identified in the National Trails System Act.”
Recreation Opportunity Spectrum: The Recreation Opportunity Spectrum planning
framework is the recognized framework for stratifying and defining classes of outdoor
recreation environments, activities, and experience opportunities through land
management planning. The CDNST Comprehensive Plan, Chapter IV.B.5, recreation
resource management direction is to use the ROS System in delineating and integrating
recreation opportunities in managing the CDNST. The settings, activities, and
opportunities for obtaining experiences have been arranged along a continuum or
spectrum divided into six classes that are described below along with recommended
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plan components. The definition of each ROS class describes six setting characteristics:
Access, Remoteness, Naturalness, Non-Recreation Uses, On-Site Management, Visitor
Management, Social Encounters, and Visitor Impacts. The following descriptions
presents plan components that link specific ROS characteristics to the appropriate ROS
class.
o Primitive: Primitive ROS settings encompass large, wild, remote, and predominately
natural landscapes. Additional primitive ROS settings may be scattered across the
forest, often surrounded by SPNM settings. The setting should essentially be an
unmodified natural environment. Natural ecological processes such as fire, insects,
and disease exist. The area may provide for wildlife connectivity across landscapes.
Primitive ROS settings contain no motorized and mechanized vehicles and there is
little probability of seeing other groups. They provide quiet solitude away from
roads and people or other parties, are generally free of human development, and
facilitate self-reliance and discovery. Signing, and other infrastructure is minimal
and constructed of rustic, native materials. Few if any management controls
imposed on visitors on-site. Inventoried Primitive settings are least 3 miles from all
roads, trails, rivers, lakes and railroads with motorized use. Standards: (1) Motor
and mechanized vehicles are not allowed in Primitive settings; and (2) Management
actions must result in Very High Scenic Integrity—naturally occurring incidents, such
as fire, insects and disease are not defined as human-caused deviations in the
landscape. Guidelines: (1) No new permanent structures should be constructed in
desired Primitive ROS settings since structures may degrade the unmodified
character of these landscapes; (2) Less than 6 parties per day encountered on trails
and less than 3 parties visible at campsite since an increase in the number of groups
may lead to a sense of crowding; (3) Party size limits range between 6 and 12; and
(4) No roads, timber harvest, or mineral extraction are allowed in order to protect
the remoteness and naturalness of the area. Suitability: (1) Motorized and
mechanized recreation travel are not suitable; and (2) Lands are not suitable for
timber production.
o Semi-Primitive Non-Motorized (SPNM): Semi-Primitive Non-Motorized settings
provide opportunities for exploration, challenge, and self-reliance. The area is
characterized by a predominantly natural environment where natural ecological
processes such as fire, insects, and disease exist. The area may contribute to wildlife
connectivity corridors. Closed and revegetated roads may be present, but are
managed so as to not dominate the landscape or detract from the naturalness of the
SPNM setting. Rustic structures such as signs and foot bridges are occasionally
present to direct use and/or protect the setting’s natural and cultural resources.
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These rustic constructed features are built from native materials or those that mimic
native materials. Inventoried SPNM areas are ½ to 3 miles from all roads, trails,
rivers, lakes and railroads with motorized use. SPNM settings that are established
through forest planning have plan components that provide for a SPNM setting for
an extent of at least 1-mile (or at least ½ mile if adjacent to a Primitive setting).
Standards: (1) Motor vehicle use by the general public is not allowed; and (2)
Management actions must result in High or Very High Scenic Integrity—naturally
occurring incidents, such as fire, insects and disease are not defined as humancaused deviations in the landscape. Guidelines: (1) The development scale of
recreation facilities should be 0-1 to protect the undeveloped character of desired
SPNM settings; (2) Less than 15 parties per day encountered on trails and less than 6
parties visible at campsite, since an increased in the number of groups may lead to a
sense of crowding; (3) Party size limits range between 12 and 18; and (4) Vegetative
management may range from prescribed fire to very limited timber harvest for the
purpose of maintaining a natural setting. Suitability: (1) Motorized recreation travel
is not suitable; and (2) Lands are not suitable for timber production.
o Semi-Primitive Motorized (SPM): Semi-Primitive Motorized settings provide
motorized recreation opportunities in backcountry settings. Vegetation
management does not dominate the landscape or detract from the experience of
visitors. Routes are designed for Off Highway Vehicles (OHVs) and high clearance
vehicles that connect to local communities, access key destinations and vantage
points, provide short day trips on scenic loops or facilitate longer and even overnight
expeditions. Visitors challenge themselves as they explore vast, rugged landscapes.
Mountain bikes and other mechanized equipment may also be present. Facilities are
rustic and are used for the purpose of protecting the setting’s natural and cultural
resources. Bridges are sometimes present to accommodate foot, horse and ATV
traffic but are built from native or natural appearing materials that blend with the
surrounding landscape and maintain the semi-primitive character of the setting.
SPM areas are ½ mile from primitive motorized roads and trails, not closer than ½
mile of better than primitive roads.
o Roaded Natural: Potential Roaded Natural subclasses:
 Roaded Natural (RN) - Mostly equal opportunities to affiliate with other groups
or be isolated from sights and sounds of human activities. The landscape is
generally natural with modifications moderately evident. Concentration of users
is low to moderate, but facilities for group activities may be present. Challenge
and risk opportunities are generally not important in this class. Opportunities for
both motorized and non-motorized activities are present. Construction
standards and facility design incorporate conventional motorized uses.
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Roaded Modified (RM) - Roaded Modified has been used as a subclass of RN by
several Forests and Regions for many years. Roaded Modified has typically been
defined as areas exhibiting evidence of forest management activities that are
dominant on the landscape. Examples of RM include heavily logged areas,
evidence of mining, oil/gas, or other minerals extraction activities.
o Rural: Area is characterized by a substantially modified natural environment.
Opportunities to affiliate with others are prevalent. The convenience of recreation
sites and opportunities are more important than a natural landscape or setting.
Sights and sounds of man are readily evident, and the concentration of users is often
moderate to high. Developed sites, roads, and trails are designed for moderate to
high uses.
Recreation Setting. The social, managerial, and physical attributes of a place that, when
combined, provide a distinct set of recreation opportunities. The Forest Service uses the
recreation opportunity spectrum to define recreation settings and categorize them into
six distinct classes: primitive, semi-primitive non-motorized, semi-primitive motorized,
roaded natural, rural, and urban.
Scenic Character. A combination of the physical, biological, and cultural images that
gives an area its scenic identity and contributes to its sense of place. Scenic character
provides a frame of reference from which to determine scenic attractiveness and to
measure scenic integrity (36 CFR 219.19).
Scenic Integrity Levels. Scenic Integrity indicates the degree of intactness and
wholeness of the Landscape Character; conversely, Scenic Integrity is a measure of the
degree of visible disruption of the Landscape Character. A landscape with very minimal
visual disruption is considered to have very high Scenic Integrity. Those landscapes
having increasingly discordant relationships among scenic attributes are viewed as
having diminished Scenic Integrity. Scenic Integrity is used to describe an existing
landscape condition, a standard for management, or a desired future condition. Scenic
Integrity is expressed and mapped in terms of Scenic Integrity levels:
o VERY HIGH. (Unaltered) preservation. VERY HIGH scenic integrity refers to
landscapes where the valued landscape character "is" intact with only minute if
any deviations. The existing landscape character and sense of place is expressed
at the highest possible level.
o HIGH (Appears Unaltered) retention. HIGH scenic integrity refers to landscapes
where the valued landscape character "appears" intact. Deviations may be
present but must repeat the form, line, color, texture, and pattern common to
the landscape character so completely and at such scale that they are not
evident.
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o MODERATE (Slightly Altered) partial retention. MODERATE scenic integrity
refers to landscapes where the valued landscape character "appears slightly
altered." Noticeable deviations must remain visually subordinate to the
landscape character being viewed.
o LOW (Moderately Altered) modification. LOW scenic integrity refers to
landscapes where the valued landscape character "appears moderately altered."
Deviations begin to dominate the valued landscape character being viewed but
they borrow valued attributes such as size, shape, edge effect and pattern of
natural openings, vegetative type changes or architectural styles outside the
landscape being viewed. They should not only appear as valued character
outside the landscape being viewed but compatible or complimentary to the
character within.
o VERY LOW (Heavily Altered) maximum modification. VERY LOW scenic integrity
refers to landscapes where the valued landscape character "appears heavily
altered." Deviations may strongly dominate the valued landscape character.
They may not borrow from valued attributes such as size, shape, edge effect and
pattern of natural openings, vegetative type changes or architectural styles
within or outside the landscape being viewed. However deviations must be
shaped and blended with the natural terrain (landforms) so that elements such
as unnatural edges, roads, landings, and structures do not dominate the
composition.


Substantial Interference. “Determination that an activity or use affects (hinders or
obstructs) the nature and purposes of a designated National Trail (see nature and
purposes).” Black's law dictionary defines substantial evidence as the amount of
evidence which a reasoning mind would accept as sufficient to support a particular
conclusion and consists of more than a mere scintilla.

Thank you for this opportunity to be involved in this important rule making process.
Sincerely,

Greg Warren
Greg Warren
PO Box 2322
Frisco, CO 80443
Attachment A – Advance Notice of Proposed Rulemaking Submitted Comments
Attachment B – Recreation Opportunity Setting as a Management Tool
Attachment C – Allocating River Use: A Review of Approaches and Existing Systems
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Appendix A – North Savery Timber Harvest Prescriptions along the CDNST (clear-cuts are shown
in yellow).
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Appendix B – Status of meeting the requirements of the National Trails System Act for the
Continental Divide National Scenic Trail.
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Setting
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Montana to
Protected Protected
Direction
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Comments

August 2019
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National
Forest

Recommend conducting an
optimum location review.

Helena Lewis and
Clark
National
Forest

CDNST is somewhat protected
where located in designated
Wilderness. Plan revision
needs to address the
requirements of the CDNST
Comprehensive Plan and FSH
1909.12 - 24.43 – National
Scenic and Historic Trails.
Resolving private land rightsof-way access issues adjacent
to the Helena National Forest
is very important.

BearverheadDeerlodge
National
Forest

CDNST is somewhat protected
due to designated Wilderness.
The 2009 Forest Plan needs to
be amended to address the
requirements of the
Comprehensive Plan and FSH
1909.12 - 24.43 – National
Scenic and Historic Trails.

Bitterroot
National
Forest

Plan revision needs to address
the requirements of the
CDNST Comprehensive Plan
and FSH 1909.12 - 24.43 –
National Scenic and Historic
Trails.
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Salmon
National
Forest

Plan revision needs to address
the requirements of the
CDNST Comprehensive Plan
and FSH 1909.12 - 24.43 –
National Scenic and Historic
Trails.

Gallatin
National
Forest

Plan revision needs to address
the requirements of the
CDNST Comprehensive Plan
and FSH 1909.12 - 24.43 –
National Scenic and Historic
Trails.

CaribouTarghee
National
Forest

Plan revision is not scheduled.
The Plan needs to be
amended to address the
requirements of the
Comprehensive Plan and FSH
1909.12 - 24.43 – National
Scenic and Historic Trails.

BridgerTeton
National
Forest

CDNST is protected in part
due to designated Wilderness.
Plan revision is not scheduled.
The Plan needs to be
amended to address the
requirements of the
Comprehensive Plan and FSH
1909.12 - 24.43 – National
Scenic and Historic Trails. An
optimum location review
should be conducted.

Shoshone
National
Forest

The 2015 Forest Plan needs to
be amended to address the
requirements of the CDNST
Comprehensive Plan and
Chief's Objection decision to
address the CDNST nature
and purposes.

MedicineBow NF

The Plan needs to be
amended to address the
requirements of the CDNST
Comprehensive Plan and FSH
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1909.12 - 24.43 – National
Scenic and Historic Trails.

Routt NF

The Plan needs to be
amended to address the
requirements of the CDNST
Comprehensive Plan and FSH
1909.12 - 24.43 – National
Scenic and Historic Trails.

ArapahoRoosevelt NF

Plan revision is not scheduled.
The Plan needs to be
amended to address the
requirements of the CDNST
Comprehensive Plan and FSH
1909.12 - 24.43 – National
Scenic and Historic Trails.

White River
National
Forest

The Plan needs to be
amended to address the
requirements of the CDNST
Comprehensive Plan and FSH
1909.12 - 24.43 – National
Scenic and Historic Trails.

Gunnison
National
Forest

The Plan needs to be revised
to address the requirements
of the CDNST Comprehensive
Plan and FSH 1909.12 - 24.43
– National Scenic and Historic
Trails.

Rio Grande
National
Forest

Plan revision needs to address
the requirements of the
CDNST Comprehensive Plan
and FSH 1909.12 - 24.43 –
National Scenic and Historic
Trails. The CDNST is protected
where located in designated
Wilderness.

San Juan
National
Forest

CDNST is mostly protected
due to designated Wilderness.
The 2013 Forest Plan needs to
be amended to address the
requirements of the CDNST
Comprehensive Plan and FSH
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1909.12 - 24.43 – National
Scenic and Historic Trails.

Carson
National
Forest

Plan revision needs to address
the requirements of the
CDNST Comprehensive Plan
and FSH 1909.12 - 24.43 –
National Scenic and Historic
Trails.

Santa Fe
National
Forest

CDNST is primarily protected
due to designated Wilderness.
Plan revision needs to address
the requirements of the
CDNST Comprehensive Plan
and FSH 1909.12 - 24.43 –
National Scenic and Historic
Trails.

Cibola
National
Forest

Plan revision needs to address
the requirements of the
CDNST Comprehensive Plan
and FSH 1909.12 - 24.43 –
National Scenic and Historic
Trails. Connectivity with the
Alamocita Creek land
acquisition is of high
importance.

Gila National
Forest

CDNST is partially protected
due to designated Wilderness.
Plan revision needs to address
the requirements of the
CDNST Comprehensive Plan
and FSH 1909.12 - 24.43 –
National Scenic and Historic
Trails.
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